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Oakland, CA 94607 

May 20, 20 16 

Steven G. Jones 
Phone (801) 799·5828 
Fax (801) 214-1868 

SGJones@hollandhart.com 

Re: Mammoth Pacific, L.P. , Ormat Nevada, Inc. and Ormat Technologies, Inc.'s Response to March 22, 2016 Notice of Intent to Sue Letter· and Plaintiffs' Proposed First Amended Complaint 

Dear Richard and Doug: 

I. Introduction 

As you know, Holland & Hat1 LLP represents Mammoth Pacific, L.P. , Ormat Nevada, lnc. and Onnat Technologies, Inc. (collecti vely, "Ormat") in the case of Global Community Monitor, et a/. v. Nfammoth Pac~(ic, L.P., et a/., E.D. of California Case No. 14-cv-0 1612-MCE-KJN (the "Lawsuit"). This letter responds to your March 22, 2016 letter providing Notice of Intent to Sue Under the Clean Air Act ("March 22 NOI Letter'} It also responds to Plainti ffs' proposed Firs t Amended Complaint ("F AC"), a copy of which was provided to me by Mr. Chetmak on Thursday, May 12, 2016. 

Ormat' s response to the both the March 22 NOI Letter and the FAC is grounded on the current posture of the Lawsuit, including the Court 's decisions on Onnat's two motions to dismiss, the di scovery undertaken in the Lawsuit to date, the opening expert reports filed on behalf of both your clients and Ormat on May 6, 20 16, as well as the schedule for submission of the remaining expert reports, expert discovery and the parties' agreed schedule for dispositive motions. 

2. The Procedural Posture of the Lawsuit and the Agreed Schedule for Expert Discovery and Dispositive Motions 

Following initiation of the Lawsuit by your filing of the Complaint on Jul y 8, 2014, Ormat fil ed the first of two sets of motions to dismiss on September 8, 20 14. In its May 5, 20 15 Memorandum Decision and Order (Dkt. No. 27) on Ormat's first set of motions to di smiss ("May 5, 20 15 Order··), the Court granted Ormat's motion to dismiss under Fed. R. Civ. Pro. I2(b)(6) in part. A copy of the Court' s May 5, 2015 Order is attached to this letter for re ference as Exhibit A. 
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Following issuance of the May 5. 20 15 Order, Plaintiffs' sole remaining cause of action in the Lawsuit is the ir Eighth Cause of Action, which alleges that Ormat's operat ion of its faci lities located in Mono County, California violates Great Basin Unified Air Pollution Control District (the " District") Rule 209-A and Rule 209-B. Apart from that claim, all other causes of action have been dismissed by the Court. 

In its May 5, 2015 Order, the Court granted Plainti ffs leave to fi le an amended complaint if they chose to do so, but required that any amended complaint be filed " [n]ot later than twenty (20) days following the date this Memorandum and Order is electronicall y filed ." Exhibit A at 2 1:22-23. Plaintiffs chose not to fi le an amended complaint with in the deadl ine set by the Court. 

The Court entered a Pretrial Schedu li ng Order on August II , 20 15 (Dkt. No. 3 1 ) . A copy of the Pretrial Scheduling Order is attached as Exhibit B. Under the Pretrial Scheduling Order, ·'[n]o j oinder of parties or amendments to pleadings is permitted without leave of court, good cause being shown.' Exhibit Bat I :24-25. Per the Pretrial Scheduling Order, fact d iscovery in the Lawsuit closed on March 7, 20 16. Exhibit Bat 2:2-3. Disclosure of experts and opening expert reports were due on May 6, 2016. Exhibit Bat 2:9-1 2. Both Plai nti ffs and Ormat met that deadline. 

Per agreement of the parties, rebuttal expert reports are clue on May 27, 20 16. Expert depositions have been scheduled by agreement fo r the second and third weeks of June, with those depositions concluding on June 25, 20 16. The Pretrial Scheduli ng Order establishes a dispositive motion cutoff of September 15, 20 16. Exhibit B at 4: 1-1 0. Through an exchange of cmails between Mr. Chermak and me between April 18 and April 26. 20 16, the parties developed the fo llowing agreed schedule fo r di spositive motions: 

Jul y 8, 201 6: Parties file their respective motions for summary judgment; 
August 4 , 20 16: Opposition bri efs due and any cross-motions clue; 
August 18, 20 16: Re ply briefs and oppositions to cross-motions due; 
September I , 2016: Reply briefs on cross-motions (if any) due; 
September 8, 20 16: Last day to note dispositive motions fo r hearing. 

3. Plaintiffs' Request that Ormat Stipulate to their Filing of the F AC 

While Plaintiffs initially state in the March 22 NOI Letter that " [t)he Noticing Parties intend to bring suit under the Act," the Letter goes on to say that, based on the fac t that the Lawsuit is still pendi ng, Plaintiffs intend to "amend their complaint to include the cause of action s tated below." March 22 NOI Letter at 2. This fact was confirmed by Mr. Chermak during a phone conversation I had with him on April 18,2016 regarding the March 22 NOI Letter. In an email confirming the substance of that conversation, I stated : 
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During our call. you represented that your March 22, 20 16 Notice oflntent letter was not sent as a precursor to the initiation of a new lawsuit, but was instead sent in order to satisfy the procedural prerequisites to tiling an Amended Complaint in the exis ting case. You fu rther represented that the only modification to the ex isting complaint being contemplated was a clarification of Plaintiffs ' remaining cause of act ion (COl\ No. 8) to inc lude a claim that the permits issued to Ormat by the GBUAPCO should have included a requirement to install BACT, based on an allegation that the emissions allowed under those permits exceeded 250 pounds per day. Finally, you stated that the proposed amendment would not require a reopening of d iscovery, but could be pursued based on the existing factual 
record. Based on these representations, you requested that Ormat consider stipulating to allowing Plainti ffs to file an Amended Complaint, the stipulation to be lodged with the Court as soon as the 60-day deadli ne under the Notice of Intent letter had expired (May 22, 20 16). 

April 18, 2016 Emai l from Steven G. Jones to Doug Chermak (copy attached for reference as Exhibit C). On May 12, 20 16, Mr. Chermak transmitted Plainti ffs ' proposed FAC for Ormat' s review. A copy of the FAC is attached as Exhibit D. 

4. Factual Allegations Made in the March 22 NOI Letter 

To provide a context for Ormat's response to the March 22 NO! Letter, I have outlined the factual contentions made in that Letter. 

4.1 The District Fails to Meet Califontia State Ozone Standards 

The March 22 NO! letter begins by asserting that Plaintiffs Russell Covington and Randal Sipes are entitled to assert claims under 42 U.S.C. § 7604(a)(3) in the event that Onnat has either constructed or is operating a stat ionary source of ai r pollutants without permits required under either parts C (Prevention of Significant Deteri oration) or D (Plan Requirements for Nonattainment Areas) of subchapter I of the Federa l Clean Air Act (the "Act"). March 22 NOI letter at I . 

Plaintiffs assert that "three ex isting geotherma l plants" owned and operated by Ormat "emit volatile organic compounds ( ' VOCs ') in the form of fugi tive motive Ouid emissions of either n­pentane o r isobutenc" 1 and that these VOCs combine with nitrogen oxides to fo rm ozone, i.e. , that the VOCs are a precursor to ozone, which is a criteri a ai r po llutant under the Act. /d. at 3, 5, 6. The three geotherma l plants referred to in the March 22 NOI Letter are Mammoth Pacific I 

1 In Randy Peterson's 30(b)(6) deposition given on behalf of Ormal, Mr. Peterson testified that the motive fluid fo r MP-1 was n-butane, while MP-11 and PLES-1 use isobutane, which is a different substance than isobutenc. See 30(b )(6) Deposition at 22:24-23: 16; corrections to 23:9- 16 (transmitted on February I, 20 16). 
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Geothermal Facility East and Mammoth Pacific I Geothermal Facility West (referred to co llectively as "MP-1"), Mammoth Paci fic I! Geothermal Facility ("MP-11") and Pacific Lighting Energy Systems Unit Geothermal Development Project ("PLES-1"). Jd. at 3. 

The provisions of the Act which Plaintiffs rely on hinge on an area's compliance with thcfedera/ National Ambient Air Quality Standards ("NAAQS"). While Plaintiffs cla im that the District "fails to meet state ozone standards," id. at 4, there is no claim in the March 22 NOI letter that the District is in nonattainment fo r federal ozone standards, implicitly conceding that Plai nti ffs can make no such allegation. In fact, Plaintiffs' expert James Lents explicitly acknowledged that the District is in attai1m1ent for ozone. See Expe1t Report of Lents (May 6, 20 16) at II ("The region where the Mammoth Geothermal Complex is located is presently classified as 'unclassified/attainment' fo r ozone.") (Citing 77 Fed. Reg. 30088 (May 21, 2012)). 

4.2 Or·mat's Facilit ies Were Permitted Without Requirements to Implement 
BACT or Obtain Emissions Offsets 

Plaintiffs correctly note that the District permitted each ofOrmat's Mammoth Lakes facilities without requiring that those faci li ties implement BACT or that Ormat obtain emissions offsets in order to operate those facilities. March 22 NOI Letter at 4-5. The District issued ATCs and PTOs for MP-I West and MP-1 East in 1987 and 1988, allowing construction and operat ion of the MP-[ fac ility. 2 l d. at 4. The Distri ct issued ATCs and a PTO in 1988 and 1991 , respectively, allowing operation of the MP-II facility. 3 I d. A TCs and a PTO for PLES-1 were issued in 1989 and 1991 , respectively.4 !d. at 5. Whi le all of these permi ts contained a limitation on fugitive emissions of250 lbs/day, none of those permits required installation of BACT or the acqu isition of emissions offsets. 

On February 8, 20 lO, the District issued PTO Nos. 583-03-09 and 575-03-09, which approved a combined emissions limit fo r MP-Il and PLES-I of 500 lbs/day of VOCs. 5 I d. at 5. PTO Nos. 601 -03-09 (February 8, 2010)6 and 602-03-09 (February 8, 2010)7 approved a combined 

2 A TC No. 325 (December I I, 1987) and PTO No. 325 (May 16, 1988) allowed for construction and operation of MP-1 West; ATC No. 328 (December II , 1987) and PTO No. 328 (May 16. 1988) allowed for construction and operation ofMP-1 East. Copies of the PTO No. 325 and PTO No. 328 were attached to the First Declaration of Steven G. Jones (Dkt. No. 15) as Exs. I and 2, respectively. 
3 ATC Nos. 329 and 583 were issued on July 26, 1988. The March 22 NOI letter states that PTO 583 \vas issued "in or around 1991 ." March 22 NOl Letter at 4. The precise date of PTO 583 was June 28, 1991. See First Jones Decl., Ex. 3 (copy ofPTO 583). 

~ ATC Nos. 279 and 575 were issued on June 30, 1989. See First Jones Decl., Ex. 17. PTO 575 was issued on June 28. 1991 . See First Jones Decl. , Ex. 4. 
5 These PTOs are attached as Exs. 12 and 13 to the First Jones Decl. , respectively. 
6 First Jones Decl. , Ex. 7. 
7 First Jones Decl., Ex. 6. 
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emissions limit of 500 lbs/day of VOCs for MP-I East and MP-1 West. None of those PTOs required the ins tallation of BACT or the acquisition of offsets. Compare March 22 NOT Letter at 4, 5. 

5. Legal C la ims Made in the March 22 NOI Letter 

Plaintiffs allege in the first paragraph of their March 22 NOI Letter that a citizen suit may be brought against any person who proposes to construct or constructs a new or modified stationary source without a permit required under part C and patt D of the subchapter 1 of the Act - which apply to the permitting of major sources in attainment and nonattainment areas. However, as noted by the Court in its May 5, 2015 Order, Ormat's facilities are not major sources but "fall under the minor source program." Exhibit A at 16: II. As M P-1. MP-II and PLES-1 a re not major sources, Plaintiffs may only bring cla ims for violation of District Ru le 209, and not for any violation of federal majo r source permitting standards. 

Because the Court has previously dismissed all of Plaintiffs ' claims with the exception of claims asserted under Rule 209. Ormat has limited its focus to the claims under Rule 209 articulated in the March 22 N OI Letter. In that Letter, Plainti ffs claim that Rule 209-A 

prohibits the issuance of an authori ty to construct ("A TC") for any new stationary source or modification which results in emissions of 250 o r more pounds per day of any pollutant for which there is a national ambient air quality standards [sic], or any precursor of any such pollutant, un less the fac ility complies with all 
provisions of Rule 209-A, including but not limited to implementing best available control technology ("BACT") and requiring emissions offsets .... 

March 22 NO I Lette r at 6. 

As elaborated more full y below, this statement misrepresents the terms of District Rule 209-A(D), which s tates that the BACT and offset requirements outlined in subsection 0 must be met by "all new stationary sources or modifications subject to this sect ion." Rule 209-A(D)( I) (emphasis supplied). In o rder to determine whether a source or modification is ·'subject to'' Rule 209-A(D), it is necessary to look to Rule 209-A(B), which states that the BACT and offset requirements of ·' [slection (D) o f thi s rule shall apply to new s tationary sources and modifications which result in ... (a) A net increase in emissions o.f250 or more pounds during any day of any poll utant for which there is a national ambient air quality s tandard (excluding carbon monoxide and particulate matter), or any precursor of such a pollutant." Rule 209-A(B)(2)(a) (emphasis suppli ed). 

Plainti ffs in fact acknowledge that Rule 209-A(B) triggers the BACT and offset requirements of defined in subsection (D) for '"all new stationary sources or modifications' which results in 'a net increase in emissions of 250 or more pouuds during any day ' ofVOCs." March 22 NOI 
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Letter at 7 (italics and bold text in original). However, after accurately quoting the language of Rule 209-A(B), Plaintiffs subsequentl y claim that " [u]nder GBUAPCD Rule 209-A, a permit for a new or modified source must be denied if it results in an increase in emissions of, inter ali a, VOCs of250 or more lbs/day unless BACT and emissions offsets are employed at the source." March 22 NOI Letter at 8 (emphasis supplied). This misstates the terms of Rule 209-A(B). 

While acknowledging that Rule 209-A(B) requires a net increase in emissions of 250 or more pounds per day before Rule 209-A(D) is triggered, the March 22 NO! Letter fails to show how a net increase in emissions has occun·ed. Instead, the Letter asserts that combining two, separate 250 lb/day limits into a single 500 lb/day limit somehow results in the " net increase in emissions of250 or more pounds during any day ofVOCs." March 22 N OI Letter at 7, 8. As outlined below, neither the ori ginal A TCs nor any of the subsequent PTOs issued by the District have resulted in a "net increase in emissions of250 or more pounds" of any pollutant or precursor to any pollutant for which a NAAQS exists. Consequently, the BACT and offset requirements of Rule 209-A(D) are not applicable to any of the A TCs or PTOs8 issued by the District fo r Ormat's facil ities. 

6. Ormat's Response to the March 22 NOI Letter 

The claims outlined in the March 22 NOI letter are both factua lly deficient and legally defective. The procedural defects in the proposed FAC are outlined in Sect ion 7. Completely apart from those procedural issues, Ormat rejects Plaintiffs' claims on the merits for the fo llowing reasons: 

6.1 The Court Has Found that 2009-2010 Pennits Wcr·e Not "Modifications" and that the 2013 Modifications Will Not Support a Claim Under Rule 209 

6.1.1 The 2009 and 2010 Permits Were Not " Modifications" for Purposes of Rule 209-A(B) 

Plainti ffs' March 22 NOI Letter references the fo llowing permits: 

the initial A TCs and PTOs for MP-e 
the initial A TCs and PTOs for MP- ll; 10 

8 In addition to claiming that Ormat's permits violate the BACT and offset requirements of Rule 209-A(D), Plaintiffs also assert a derivative claim that Ormat is operating its facilities in violation of Rule 209-B, since PTOs issued pursuant to Rule 209-B can on ly be based on ATCs properly issued under Rule 209-A. See March 22 NOI Lener at 8. Because any violation of Rule 209-B is derivative of a violation of Rule 209-A, Ormat has limited irs response to claims under Rule 209-A, since, if ATCs issued under Ru le 209-A are valid, then PTOs which rely on those ATCs would likewise be valid. 
9 ATC Nos. 325 and 328 (December II , 1987) and PTO Nos. 325 and 328 (May 16, 1988), cited in Plainti ffs' March 22 NOI Letter at 4. 
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• the 2009 PTO for MP-1 which allowed for combined emissions limits for MP-1 West 
and MP-1 East; 12 

the 20 I 0 PTOs for MP-l that "changed the names of the faci lities," 13 

• the 20 10 PTOs allowing for combined emissions limits for MP-IT and PLES-1; 14 and, 
• the 2013 ATCs which "authorized faci lity equipment replacements to upgrade 

turbines and condensers, and approved a change in motive fluid." 15 

In its May 5, 20 15 Order, the Court found that the 2009 and 20 I 0 permits that established a 
combined emissions limit between MP-1 East and MP-1 West and a combined emission limit 
between MP- IJ and PLES-I did not meet the definition of"modifi cations'' under Rule 209-A­
(F)(2): 

Add itionally, Plaintiffs have not alleged facts sufficient to show that the 
"combining" of the facilities was a modification under Rule 209. Modification is 
defined as "any physical change in, change in method of operation of, or addi tion 
to an ex is ting stationary source, except that routine maintenance or repair shall 
not be considered to be a physical change." Rule 209-A(F)(2). A change in how 
the plants are described in the renewed PTO permits does not appear to be a 
change in the plants themselves or in the method of operation. 

Exhibit A at 19:9-15. Because the 2009 and 20 I 0 permits did not authorize a "modification" as 
defined in Rule 209-A, those permits cannot support an allegation that Ormat vio lated either 
Rule 209-A or Rule 209-B. 

6.1.2 T he Court Has Found that the 2013 Modifications Resulting in 
Decreased E missions Will Not Suppor·t a C laim Under Rule 209 

The Court also found in its May 5, 2015 Order that the 20 13 modifications, "which involved an 
upgrade to MP-I's facility turbines and condensers and approved a change in motive fluid in 

10 ATC Nos. 329 and 583 (July 26, 1988), cited in Plaintiffs' March 22 NOt Letter at 4 and PTO No. 583 (June 28, 
1991 ), cited in Plaintiffs' March 22 NOI Lener at 4. 
11 ATC Nos. 279 and 575 (June 30, 1989), cited in Plaintiffs' March 22 NOI Letter at 5, and PTO 575 (June 28, 
1991), cited in Plaintiffs' March 22 NOI Letter at 5. 
12 PTO 601 (June 24, 2009), cited in Plaintiffs' March 22 NOI Letter at 4. 
13 PTO Nos. 602-03-09 and 601-03-09 (February 8, 20 I 0), cited in Plaintiffs' March 22 NO! Letter at 4. 
14 PTO Nos. 583-03-09 and 575-03-09 (February 8, 2010), cited in Plaintiffs' March 22 NOI Letter at 5. 
15 ATC Nos. 60 t-04-13 and 602-04-73 (May I, 20 13), cited in Plaintiffs' March 22 NOI Letter at4. 
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order to decrease emissions, does not tri gger the BACT and offset requirements of Rule 209." Exhibit A at 17 n. 10 (emphasis supplied). The Court grounded thi s finding on the fact that Plaintiffs had conceded this position by failing to oppose Onnat's argument that a modification under which "emissions would actually decrease" could not result in the "net increase in emissions" requ ired to trigger the BACT and offset requirements of Rule 209-A(D). Compare Ormat's Motion to Dismiss under Rule 12(b)(6) (Dkt. No. 17) at 14:6- 17 ( italics in o riginal document) with Exhibit A at 17 n. I 0 (quoted above and citing Tatum v. Schwartz, No. 2:06-cv-0 1440-DFL-EFB, 2007 WL 4 19463, *3 (E. D. Cal. Feb. 5, 2007) (by fai li ng to address defendants' argument, plaintiff"tacitly concedes thi s claim," justifying the court in granting the defendants' motion to dismiss). 

6.2 Plaintiffs' Sole Remaining Claim is Whcthe•· Ormat's Faci lities Constitute a Single Stationary Som·ce for Purposes of Rule 209-A(F)(3) and Whether a "Net E miss ions [ncrcase" Has Occurred Under Rule 209-A(B)(2)(a) 

Plaintiffs have a s ingle remaining claim, 16 namely, whether Ormat's facilities "constitute(] a single stationary source within the meaning of Rule 209, and thus when each faci lity was permitted Defendants added another 250 pounds per day of emissions to the Complex's overall emissions." Exhibit A at 20:2-4 (characteri zing Plaintiffs' argument under their Eighth cause of action). Even though the Court expressed skepticism regarding the validity of th is claim, it allowed it to proceed beyond the pleading stage: "While the Couti has doubts about Plaintiffs success of recovery, the complaint may proceed on the eighth cause of action.'' Exhibit A at 21: 11-14. Based on the Court's rulings in its May 5, 2015 Order, the existing law of the case precludes Plaintiffs from attempting to ex tend their claims beyond a contention that MP-l , MP-II and PLES-I constitute a s ingle stationary source of emissions and that the modifications to those facilities in 2013 generated a net emissions increase of more than 250 pounds a day ofVOCs. 

6.3 Plaintiffs Cannot Show that Combined Emissions Limits Generate a Net 
Emissions Increase Necessary to Trigger BACT and Offsets Under Rule 209-A(B)(2)(a) 

The FAC alleges that permits allowing combined emissions limits for MP-1 East and MP-l West and MP-II and PLES-1 resulted in a net emissions increase of more than 250 lbs/day ofVOCs. FAC at~~ 85-87; I 00- 102, 11 6. 120-122 and 128. Plaintiffs claim that, if one plant previously had an emissions limit of250 lbs/day, a combined emiss ions limit of 500 lbs/day would allow 

16 The Court dismissed Plaintiffs Second, Third, Fou11h and Fifth causes of action based on a lack of alleged facts showing that a net emissions increase had occurred based on the 2009 modifications, Exhibit A at 18- 19, and dismissed Pia inti ffs' First cause of action based on the fact that the 20 13 modifications did not result in any increase in emissions, let alone a net increase sufficient to trigger the provisions of Rule 209-A(B)(2). See Exhibit A at 17 n. I 0. Plaintiffs' Sixth and Seventh causes of action were dismissed based on Plaintiffs' concession of claims pertaining to Onnat 's proposed M I replacement project, construction of which has not yet commenced. See Exhibit A at 4: 18-22. 
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one plant covered by that combined limit to increase its emissions by as much as 250 addi ti onal 
lbs/day. See, e.g., FAC at ,185 ("the permit for the first time allows either unit to increase its 
potential to emit from 250 lbs/day to over 500 lbs/day - an increase of250 lbs/day."); ~ I 00 
(same). This contention fai ls as a matter of fact. Because the 500 lb/day limit was for the 
combined facilities, the only way one facility could increase emissions would be for the other to 
reduce its emissions by a concomitant amount. As a result, the overall post-permit limits for 
MP-1 East, MP-I West, MP-Il and PLES-I were the same as they were before the 2009 permits 
were issued. 

With respect to the 2013 modifications, those modifications actua ll y resulted in a decrease in 
emissions based on the change in motive fluid for MP-1 and the installation of vapor recovery 
technology. Consequently, there was no increase in emiss ions at all , Jet a lone the net increase of 
250 lbs/day required to trigger Rule 209-A(B)(2). In add ition. Rule 209-A(B)(4)(f) exempts any 
modification from the B ACT and offset requirements of Rule 209-A(D)(2) if it "consis ts so lely 
of the installation of air pollution contro l equipment which , when in operation, will directly 
control emissions from an existing source." This was precisely the purpose of the change in 
moti ve fluid and the installation of emission control techno logy in 20 13. 

7. Rev iew of Plain tiffs' Proposed FAC 

T he remainder of this letter responds to Plaintiffs' request that Onn at s tipulate to Plaintiffs ' (j ling of the FAC. For the reasons outlined below, Ormat rejects Plainti ffs ' request. 

7.1 The FAC Attempts to Revive Causes of Action That Have Already 
Been Dismissed by the Com·t 

During our phone conversation on Apri l 18, Mr. Chermak stated that the FAC's only 
modification to Plaintiffs' existing Complai nt was a c larification of Plai nti ffs' remaining cause 
of action to include a claim that Ormat 's permits should have included a requirement to install 
BACT, based on an allegation that the emissions allowed under those permits exceeded 250 
pounds per day. See Email continuing the substance of April 18, 2016 telephone conversation, 
quoted above at p. 3 . Contrary to Mr. C hermak's representation, the actual text of the FAC 
demonstrates that Plaintiffs are seeking to go far beyond a clarification of their Eighth cause of 
action. As already noted above, there is no factual basis fo r Pla intiffs to assert that the permits 
a llowing combined emissions for MP-I East and MP-I West or MP-II and PLES-1 support a 
claim that either BACT or offsets were required under Rule 209-A(B)(2)(a) or Rule 209-
A(B)(4)(f). 

Much more troubling, however, is Plaintiffs ' attempt to reassert their Second , Third, Fourth and 
Fifth causes of action. This directly contravenes the law ofthe case as set forth in Judge 
England 's May 5, 20 15 Order, in which each of those causes of action was specifically di smissed by the Court. Compare FAC at~~ 81- 11 0 with Exh ibit A at 19. Plaintiffs have neither requested 
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reconsideration of the Court's May 2015 Order nor sought interlocutory appea l of that Order. 
Instead, Mr. Chermak has portrayed the FAC as nothing more than a c larification o f Plaintiffs· 
sole remaining claim. In the event Plainti ffs choose to request leave to file the FAC, we would 
be obligated to point out Plainti ffs' willful di sregard of the Court 's May 25,20 15 Order and are 
confident that the Court would look with disfavor on any attempt to ci rcumvent that Order. 

7.2 T he FAC is Untimely, Would Impose Pa·cjudicc on Oa·mat and the 
C laims Plaintiffs Secl< to Assea·t Al"e Futi le 

The Court's Pretria l Scheduling Order states that leave of court and a showing of good cause is 
required for any amendment to the parties' pleadings. See Exhibit B at I :24-25 ("No joinder of 
parties or amendments to pleadings is permitted without leave of court, good cause being 
shown."). In its May 5, 20 15 Order, the Court granted Plaintiffs leave to amend their complaint, 
if they desired to do so. However, the Court set a deadline of May 25, 2015 for Pla intiffs to file 
any amended complaint. Now, more than a year later, Plaintiffs seek to file the F AC without 
obtaining leave of Court, but instead by means of a stipulation from Ormat. In add ition, 
Plaintiffs are attempting to insert new claims into the case and modify their ex isting claims 
mo nths after fact discovery has closed and o n the eve of the close of expert discovery. 

Per the Court 's Pretrial Scheduling Order, fact discovery closed more than ten weeks ago, on 
March 7, 2016. See Exhibit B at 2:2-3. Opening expert reports were fil ed on May 6 and expert 
rebuttal reports are due on May 27, 20 16. In the event Pla intiffs file a motio n for leave to 
amend, the first available hearing date at which such a motion could be heard is .J une 30. 17 By 
that date, all expert reports will have been submitted and all exper1 depositions concluded. 

While Fed. R. Civ. P. 15(a) recommends that leave to amend be " freel y given when justice so 
requires," once a deadline imposed by the Court or the case schedule has passed, a motion to 
amend is considered under Fed. R. Civ. Pro. 16(b), under which the court "primaril y considers 
the diligence of the party seeking the amendment.·• Coleman v. Quaker Oars Co., 232 F.3d 
1271 , 1294 (9th Cir. 2000). Where a moving party fa i Is to show diligence, " the inquiry should 
end." In re W. Stares Narural Gas Antirrusr Lirig., 7 15 F.3d 716,737 (9th Cir. 2013) (quoting 
Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th C ir. 1992)). 

After the deadline fo r amendmen t has passed , requests to amend are reviewed in light of four 
factors: ( I) bad faith on the part of the plaintiffs; (2) undue delay; (3) prejudice to the opposing 
party; and (4) futility ofthc proposed amendment. Lockheed Martin Corp. v. NetworkSolurions, 
Inc., 194 F.3d 980, 986 (9th Cir. 1999). "Not all of the factors merit equal weight. As this 

17 The "Standard In formation" posted on Judge England's webpage lists the Court's available hearing dates. Available hearing dates in June 20 16 arc June 2, 16 and 30. Per E. D. of California Local Rule 230(b), a motion for leave to amend may not be noted less than 28 days from the date the motion is tiled. Accordingly, even if Plaintiffs file a motion for leave to amend next week, the first available hearing date before Judge England would be June 30, 20 16. 
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ci rcuit and others have held , it is the consideration of prejudice to the opposing party that carries the greatest weight. " Eminence Capital, LLC v. Aspeon, Inc., 3 16 F.3d I 048, I 052 (9th C ir. 2003). 

Al though delay is not dispositive, it is relevant, particu larly where, as here, the facts upon which an amended pleading are based have been known for months and Plaintiffs have offered no reason for the extraordinary delay. Compare Lockheed Jvlartin, 194 F.3d at 986 (rejecting request for leave to amend where the moving party had long been aware of the facts on which the amendment was based and offered no excuse for its delay); Jackson v. Bank of Hawaii , 902 F.2d 1385, 1388 (9th C ir. 1990) ("Relevant to evaluati ng the de lay issue is whether the moving party knew or should have known the facts and theories raised by the amendment in the original pleading.") . 

Based on Plaintiffs' new assertion of "ongo ing vio lations" of Rule 209-A and 209-8, see FAC at ~~ 123, 129, as well as the reassertion of c la ims previously dismissed before the close of di scovery, discovery will need to be reopened, contrary to the representations made by Mr. Chermak on April 18. Amendments which require that discovery be reopened are assumed to be prejudicial to the nonmoving party. Zivkovic v. S. Cal. Edison Co., 302 F.3d I 080, I 087 (9th C ir. 2002) (affi rming denial of motion for leave to amend filed five days before the close of discovery where the additional claims would have required additiona l di scovery, de laying proceedings and prejudicing defendants); AmerisourceBergen C01p. v. Dialysis/ W. , Inc., 465 F.3d 946, 957 (9 th Cir. 2006) (Tashima, J. , dissenting) (noting that the N inth C ircuit has "often affirmed the denial of leave to amend ... \Vhen discovery had closed or was about to close."). '·A need to reopen di scovery and therefore delay the proceedings supports a district court's finding of prejudice from a de layed motion to amend the complaint." Coleman, 232 F.3d at 1294 (quoting Lockheed i\1artin, 194 F.3d at 986). 

Leave to amend should not be given where the proffered amendment is futile. " Where proposed new claims are obviously defective or are ' tenuous' from a legal or factual standpoint, the futility analysis weighs against granting leave to amend." Ewing v. Megrdle, C.D. Cal. Case No. CV 12-01 334 MWF (AJW), Not Reported in F. Supp.3d, 201 5 WL 151 9088, * 5 (March 26, 20 15) (citing Lockheed lvfartin, 194 F.3d at 986 ("Where the legal basis for a cause of action is tenuous, futility supports the refusal to grant leave to amend."); Morongo Band of Mission Indians v. Rose, 893 F.2d 1074, I 079 (9th C ir.l 990) (affirming the district court's denial of leave to amend based on the "potentia l fut ility" and " tenuous nature" of the proposed new federal claims). Here, not only have most of the claims asserted under the F AC already been dismissed by the Court, but they lack any factual foundation, s ince Plaintiffs catmot show that either the 2009 changes or the 20 13 modifications resulted in a net increase in emissions of more than 250 lbs/day of VOCs. Consequently, assertion of such claims would at best be fruitless and might ultimately justify the imposition o f sanctions for Plaintiffs' flouting the prio r order of the Court. 
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7.3 The F AC Improperly Extends the Scope of Plaintiffs' C laims by 
Asserting Ongoing Violations of Rule 209-A and the Clean Ai•· Act 

In addition to requiring a reopening o f discovery, the FAC would prejudice Ormat by extending the scope of Plai nti ffs' claims by a period o f more than two years. As noted above, Plaintiffs ' Second , Third, Fourth and Fifth Causes of Action were dismissed by the Court more than a year ago. Ex hi bit A at 19. Not onl y have Plaintiffs sought to revive those claims, but they seek to assert "ongoing" violations of Rules 209-A and 209-B. See F AC ~~ 87, 88, 93, 94, I 02, I 03 , 109, I 16, 117, 123 and 129. The assertion of ongoing vio lations would have the effect of adding an additional 22 months of potential penalties from the date of Plaintiffs' initial Complaint and more than 12 months of potential penalties from the date those cla ims were previously dismissed, imposing prejudice on Ormat based on no other reason than Plaintiffs' delay in seeking to amend their Complaint. 

7.4 T he FAC Misstates the Tem1s of the 2013 Permit Modifications, Contravening the Existing Law of the Case 

Finally, the FAC misrepresents both the terms and the effect of the 20 13 modifications, alleging that those modifications required the installation of BACT based o n allegations that the emissions resulting from those modifications were "double the Rule 209-A threshold." FAC ~ 9. Ironically, the FAC correctl y stales that the 2013 modifications "autho ri zed fac il ity equipment replacements to upgrade turbines and condensers, and approved a change in motive fluid. " FAC ~ 67. What Plaintiffs fa il to acknowledge is that these changes resulted in a decrease in emissions, not the net increase of250 lbs/day necessary to trigger BACT and requi re the acquis ition of offsets under Rule 209-A(B)(2)(a). In addition, as noted above, because the 2013 modifications decreased emissions, they were exempt from BACT under Ru le 209-A(B)(4)(f) . These misrepresentations and omissions make any claim grounded on the 20 13 modifications untenable and therefore futil e. 

8. Ormat's Response to Plaintiffs' Request that Ormat Stipulate to Plaintiffs' Filing of the FAC 

For the reasons outlined above, Ormat must reject Plainti ffs ' request that it stipulate to the filing of the F AC. The F AC attempts to resurrect claims that have previously been dismissed by the Court. The assertion of c laims based on ongoing v io lations, the recharacterizatio n of the 2009 changes as " modifications" under Rule 209-A and the a ll egation that the 20 13 modifications resulted in a net increase in emissions requi ring the installation of BACT and the acq uisition of offsets wi ll require a reopening of discovery months after fact discovery has closed and just as expe11 discovery is wrapping up. There has been no effort by Plai ntiffs to justify their year-long delay in seeking to am end the initial Complaint pas t the deadline set by the Court and the fac t that there is neither a factual nor legal basis for the amended claims renders them futile. 



HOLLAND&HART. IIIJ May 20,20 16 
Page 13 

9. Conclusion 

We strongly urge Pla intiffs not to seek leave to file the FAC. In the event a motion for leave to amend is filed, particularly if leave is sought to fil e the F J\C in its current fo rm, we will be forced to point out to the Court that Plaintiffs are attempting to revive claims that have previously been dismissed by the Court without seeking e ither reconsideration or interlocutory review of the Court's prior order, an effort that contravenes the existing law of the case. In addition, for the reasons outlined above, it is Ormat's position that Plaintiffs' remaining cause of action lacks both a factua l and legal basis. While we recognize that the Court has allowed that claim to proceed, we will strenuously resist any attempt to modify or extend that claim at thi s point in the case. 

Very trul y yours, 

~ 
Steven G. Jones 

Enclosures 

cc: Isaac Angel, CEO, Ormat Technologies, Inc. (w/ enclosures) 
Gi llon Black. Chairman of the Board, Onnat Technologies, Inc. (w/ enclosures) Lynn A lster. Genera l Counsel, Onnat Technologies, Inc. (w/ enclosures) Randy Peterson, Director, Project Development, Ormat Nevada, Inc. (w/ enclosures) Jolu1 Bernardy, Plant Manager, Ormat Mammoth Lakes Facilities (w/ enclosures) Gina McCarthy. Administrator, USEPA (w/ enclosures) 
Jared Blumenfe ld, Regional Administrator, EPA Region 9 (w/ enclosures) Mary D. Nichols, Chair of the Board, California A ir Resources Board (w/ enclosures) Richard Corey, Executive Officer, California Air Resources Board (w/ enclosures) Edmund G. Brown, Jr., Governor, State of California (w/ enclosures) 
Loretta Lynch, United States Attorney General (w/ enc losures) 
Kamala D. Hanis. California Attorney General (w/ enclosures) 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

GLOBAL COMMUNITY MONITOR, a 
California nonprofit corporation; 
LABORERS' INTERNATIONAL UNION 
OF NORTH AMERICA LOCAL UNION 
NO. 783, an organized labor union; 
RANDAL SIPES, JR. , an individual; 
RUSSEL COVINGTON, an individual, 

Plaintiffs, 

v. 

MAMMOTH PACIFIC, L.P., a California 
Limited Partnership; ORMAT NEVADA, 
INC., a Delaware Corporation; ORMAT 
TECHNOLOGIES, INC., a Delaware 
Corporation; and DOES 1-X, inclusive, 

Defendants. 

No. 2:14-cv-01612-MCE-KJN 

MEMORANDUM AND ORDER 

Plaintiffs Global Community Monitor, Laborers' International Union of North 
America Local Union No. 783, Randal Sipes, Jr. , and Russel Covington (collectively, 
"Plaintiffs") filed a citizen suit pursuant to section 304(a) of the federal Clean Air Act, 
42 U.S.C. § 7604, which allows any person to bring a lawsuit in federal court against any 
person who violates an "emission standard or limitation."1 

1 The term "emission standard or limitation" includes "a schedule or timetable of compliance, emission limitation, standard of performance or emission standard" and "any other standard , limitation , or schedule established ... under any applicable State implementation plan approved by the Administrator, 
1 
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1 Presently before the Court are two motions: (1) Defendants' Motion to Dismiss for 
2 Failure to Join Necessary and Indispensable Parties under Federal Rules of Civil 
3 Procedure ("FRCP") 12(b)(7) and 19; and (2) Defendants' Motion to Dismiss for Lack of 
4 Subject Matter Jurisdiction and Failure to State a Claim for Which Relief Can be Granted 
5 under FRCP 12(b )(1) and 12(b )(6). For the reasons stated below, Defendant's first 
6 Motion (ECF No. 14) is DENIED and Defendant's second Motion (ECF No. 17) is 
7 GRANTED in part and DENIED in part. 2 

8 

9 

10 

BACKGROUND 

11 Plaintiffs' Complaint asserts eight causes of action against Defendants Mammoth 
12 Pacific, L.P., Ormat Technologies, Inc., and Ormat Nevada, Inc. (collectively 
13 "Defendants"), the owners and operators of several geothermal plants located in the 
14 Great Basin Valleys Air Basin. Three of the plants-(1) Mammoth Pacific I (MP-1), which 
15 is made up of MP-1 East and MP-1 West; (2) Mammoth Pacific II (MP-11); and (3) Pacific 
16 Lighting Energy Systems Unit I (PLES-1)-are operational. Another plant, M-1, is a 
17 proposed replacement plant for MP-1 that has thus far only received local land use 
18 permits. 

19 At the plants, Defendants use hot geothermal water pumped from deep 
20 underground to heat volatile organic compounds ("VOC"), which in turn spin turbines to 
21 generate electricity. The facilities emit VOCs (in the form of fugitive emissions of either 
22 n-pentane or isobutene) through valves, flanges, seals, or other unsealed joints in facility 
23 equipment. VOCs combine with nitrogen oxides to form ozone in the atmosphere. 
24 Ozone is a criteria air pollutant regulated by the Clean Air Act, and thus VOCs are 
25 

26 

27 

28 

any permit term or condition, .and any requirement to obtain a permit as a condition of operations." 42 u.s.c. § 7604(f). 

2 Because oral argument would not have been of material assistance, the Court ordered this matter submitted on the briefing. E.D. Cal. L. R. 230(g). 

2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case 2:14-cv-01612-MCE-KJN Document 27 Filed 05/11/15 Page 3 of 22 

regulated as ozone precursors. According to the United States Environmental 

Protection Agency ("EPA"), breathing ground-level ozone can result in a number of 
negative health effects, including induction of respiratory symptoms, decrements in lung 
function, and inflammation of airways. Plaintiffs are individuals and organizations with 

members who live, work, and recreate in direct vicinity of the plants. 

The Great Basin Unified Ai r Pollution Control District (the "Air District") is the state 
agency charged with developing air regulations for Mono, lnyo and Alpine Counties. 

The Air District has established rules and regulations to reduce the emission of ozone­
forming pollutants. On August 20, 1979, the Air District promulgated Rules 209-A and 
209-B. Rule 209-A prohibits the Air District from issuing an authority to construct ("ATC") 

permit for any new stationary source or modification3 to a stationary source that emits 
250 pounds per day or more of VOCs unless the faci lity obtains emissions offsets and 

installs the best available control technology ("BACT'). Emissions offsets are reductions 
from other facilities equal to the amount of increased emissions and BACT is advanced 
pollution control technology that dramatically reduces pollution. Rule 209-B prohibits the 
A ir District from issuing a permit to operate ("PTO") for any new or modified stationary 
source to which Rule 209-A applies unless the owner or operator of the source has 

obtained an ATC permit granted pursuant to Rule 209-A. In combination, these rules 

ensure that all required emissions offsets will be implemented at start-up and maintained 
throughout the source's operational life. Rules 209-A and 209-B were approved by the 
EPA as part of California's State Implementation Plan ("SIP") on June 18, 1982, making 
the regulations fully-enforceable federal law. See Safe Air for Everyone v. U.S. EPA, 

488 F .3d 1088, 1096-97 (9th Cir. 2007). 

Plaintiffs Complaint alleges that Defendants violated both Rule 209-A and 209-B. 

With respect to the existing plants, Plaintiffs allege that while originally separately 

permitted as four plants in the late 1980s, in 2010 Defendants applied for and obtained 
3 Modification is defined as "any physical change in, change in method of operation of, or addition to an existing stationary source, except that routine maintenance or repair shall not be considered to be a physical change." Rule 209-A(F)(2). 

3 
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PTOs from the Air District that authorize combined emissions limits for MP-1 East and 
MP-1 West as a single source and for MP-11 and PLES-1 as a single source. Each single 
source was permitted to emit up to 500 pounds per day of fugitive VOC emissions­
double the limit under Rule 209-A-without receiving ATC permits that required installing 
BACT and obtaining emissions offsets. Additionally, Plaintiff alleges that in 2013, the Air 
District issued ATC permits for a modification of MP-1 without requiring Defendants to 
install BACT or obtain emissions offsets. 

Plaintiffs Complaint also alleges that Defendants have operated the three existing 
geothermal plants for over twenty years as a single stationary source without applying 
for the permits required by Rules 209-A and 209-B.4 Plaintiffs contend that the complex 
should be viewed as a single stationary source because the plants are owned and 
operated by the same company, located on adjacent lands, and share a single 

geothermal wellfield, a common control room, common pipes that carry geothermal liquid 
to and from wellfield and other common facilities . 

Plaintiffs request that the Court issue a preliminary and permanent injunction 
requiring Defendants to cease and desist from any operation of the existing plants until 
Defendants install BACT and obtain emissions offsets. 

While Plaintiffs originally challenged the proposed M-1 facility's permitting and 
sought an injunction to halt construction, they now concede that the Court does not have 
jurisdiction to consider these claims since the Air District has yet to issue permits to 
Defendants for this plant. ECF No. 21 at 8. According ly, Plaintiffs' sixth and seventh 
causes of action, which pertain to the M-1 facility, are DISMISSED. Additionally, 
because of this concession , on the second Motion to Dismiss, the Court will consider 
only Defendants' remaining argument that Plaintiffs failed to state a claim under which 

4 Rule 209-A defines "Stationary Source" as 

any aggregation of air-contaminant emitting equipment which includes any structure, building, facility, equipment, installation or operation (or aggregation thereof) which is located on one or more bordering properties within the District and which is owned, operated, or under shared entitlement use by the same person. 

4 
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1 relief can be granted in their first, second, third, fourth , fifth and eighth causes of action 
2 and thus the case should be dismissed under FRCP 12(b )(6). 

3 

4 

5 

STANDARD 

6 On a motion to dismiss for failure to state a claim under FRCP 12(b )(6), all 
7 allegations of material fact must be accepted as true and construed in the light most 
8 favorable to the nonmoving party. Cahill v. Liberty Mut. Ins. Co. , 80 F.3d 336, 337-38 
9 (9th Cir. 1996). FRCP 8(a)(2) "requires only 'a short and plain statement of the claim 

10 showing that the pleader is entitled to relief in order to 'give the defendant fair notice of 
11 what the ... claim is and the grounds upon which it rests. "' Bell Atl. Corp. v. Twombly, 
12 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41 , 47 (1957)). A 
13 complaint attacked by a FRCP 12(b )(6) motion to dismiss does not requ ire detailed 
14 factual allegations. However, "a plaintiffs obligation to provide the grounds of his 
15 entitlement to relief requires more than labels and conclusions, and a formulaic recitation 
16 of the elements of a cause of action will not do." ~(internal citations and quotations 
17 omitted). A court is not required to accept as true a "legal conclusion couched as a 
18 factual allegation." Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 
19 U.S. at 555). "Factual allegations must be enough to raise a right to relief above the 
20 speculative level." Twombly, 550 U.S. at 555 (citing 5 Charles Alan Wright & Arthur R. 
21 Miller, Federal Practice and Procedure,§ 1216 (3d ed. 2004) (stating that the pleading 
22 must contain something more than "a statement of facts that merely creates a suspicion 
23 [of] a legally cognizable right of action")). 

24 Furthermore, FRCP "8(a)(2) ... requires a showing, rather than a blanket 
25 assertion, of entitlement to relief." Twombly, 550 U.S. at 555 n.3 (internal citations and 
26 quotations omitted). Thus, "[w]ithout some factual allegation in the complaint, it is hard 
27 to see how a claimant could satisfy the requirements of providing not only 'fair notice' of 
28 the nature of the claim, but also 'grounds' on which the claim rests." ~(citing Wright & 

5 
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1 Miller, supra, at 94, 95). A pleading must contain "only enough facts to state a claim to 
2 relief that is plausible on its face." .Ish at 570. If the plaintiffs "have not nudged their 
3 claims across the line from conceivable to plausible, their complaint must be dismissed." 
4 .Ish However, "[a] well-pleaded complaint may proceed even if it strikes a savvy judge 
5 that actual proof of those facts is improbable, and 'that a recovery is very remote and 
6 unlikely."' kL. at 556 (quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)). 
7 A court granting a motion to dismiss a complaint must then decide whether to 
8 grant leave to amend. Leave to amend should be "freely given" where there is no 
9 "undue delay, bad faith or dilatory motive on the part of the movant, ... undue prejudice 

10 to the opposing party by virtue of allowance of the amendment, [or] futility of the 
11 amendment ... . " Foman v. Davis, 371 U.S. 178, 182 (1962); see Eminence Capital, 
12 LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) (listing the Foman factors as 
13 those to be considered when deciding whether to grant leave to amend). Not all of these 
14 factors merit equal weight. Rather, "the consideration of prejudice to the opposing party 
15 ... carries the greatest weight. " .Ish (citing DCD Programs, Ltd. v. Leighton, 833 F.2d 
16 183, 185 (9th Cir. 1987) ). Dismissal without leave to amend is proper only if it is clear 
17 that "the complaint could not be saved by any amendment." lntri-Piex Techs. v. Crest 
18 Group, Inc., 499 F.3d 1048, 1056 (9th Cir. 2007) (citing In re Daou Sys .. Inc., 411 F.3d 
19 1006, 1013 (9th Cir. 2005)); "Leave need not be granted where the amendment of the 
20 complaint ... constitutes an exercise in futility." Ascon Props., Inc. v. Mobil Oil Co., 866 
21 F.2d 1149, 1160 (9th Cir. 1989). 

22 

23 
ANALYSIS 

24 

25 In their 12(b )(6) Motion, Defendants argue that Plaintiffs' complaint fails to state a 
26 claim for which relief can be granted for five reasons: (1) the Clean Air Act's new source 
27 performance standards do not apply to Defendants' facilities, so Plaintiffs' claims under 
28 Clean Air Act section 111 (e) fail as a matter of law; (2) Defendants' facilities are not 

6 
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1 located in a federal ozone nonattainment area, and thus Plaintiffs' claims under Clean 
2 Air Act section 173(a) fail as a matter of law;5 (3) Rule 209 does not apply to Defendants 
3 as the only emissions from Defendants' facilities are fugitive, and Rule 209 does not 
4 explicitly include fugitive emissions; (4) Plaintiffs have failed to allege facts showing a 
5 violation of Rules 209-A or 209-B; and (5) Plaintiffs may not collaterally attack 

6 Defendants' existing permits via a citizen suit. 

7 Before reaching the merits of Defendants' 12(b)(6) Motion, the Court must first 

8 determine whether it has jurisdiction to hear this case. 

9 A. Necessary and Indispensable Parties 

10 Defendants argue that the Court lacks jurisdiction because the Air District and the 
11 EPA are necessary and indispensable parties to this case. The Clean Air Act creates an 
12 "unusual, bifurcated jurisdictional scheme" that divides jurisdiction between the federal 
13 district and circuit courts. Sierra Club v. Thomas, 828 F.2d 783, 794 (D.C. Cir. 1987). 
14 Pursuant to the Clean Air Act's judicial review provision, "[a] petition for review of the 
15 [EPA] Administrator's action in approving or promulgating any [state] implementation 
16 plan . . . or any other final action of the Administrator under this chapter . .. may be filed 
17 only in the United States Court of Appeals for the appropriate circuit." 42 U.S.C. 

18 § 7607(b)(1) (emphasis added). Certainly, the Air District may be joined without 

19 depriving the Court of jurisdiction. But if the Court determines that the EPA is a 

20 necessary and indispensable party because Plaintiffs are asking the Court to review a 
21 final action by the EPA, only the Ninth Circuit Court of Appeals would have jurisdiction 
22 over this case, and this Court would have to dismiss it. 

23 Ill 

24 

25 

26 

27 

28 

5 The Court does not address these first two arguments, as Plaintiffs have essentially conceded­despite language in the Complaint to the contrary-that their arguments are based on Rule 209 and not sections 111 (e) and 173(a) of the Clean Air Act. See Pis.' Opp., ECF No. 21 , at 14 (~The instant case does not seek to enforce nationwide 'standards of performance' ... the action seeks to enforce Rule 209.''). Any allegations as to violations of sections 111 (e) and 173(a) in the Complaint are therefore STRICKEN. See Com pl. at 1111120, 104, 119, 127, 134. Despite these concessions, the Court must still consider whether Defendants have violated Rule 209, a full-enforceable federal law independent of sections 111(e) and 173(a). 

7 
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1 Under FRCP 19, the Court must make three successive inquiries to determine if a 
2 party is necessary and indispensable. First, the Court "must determine whether a 
3 nonparty should be joined under Rule 19(a)," in other words, whether the absent party is 
4 "necessary." E.E.O.C. v. Peabody W. Coal Co., 400 F.3d 774, 779 (9th Cir. 2005). If 
5 the Court determines that an absent party is a "necessary party" under FRCP 19(a), "the 
6 second stage is for the court to determine whether it is feasible to order that the 
7 absentee be joined." !.Q.,_ "Finally, if joinder is not feasible, the court must determine at 
8 the third stage whether the case can proceed without the absentee, or whether the 
9 absentee is an 'indispensable party' such that the action must be dismissed." !.Q.,_ A 

10 person is considered an "indispensable party" when "he cannot be made a party and, 
11 upon consideration of the [FRCP 19(b )] factors . . . , it is determined that in his absence 
12 it would be preferable to dismiss the action, rather than to retain it." !9.:. at 780. The 
13 inquiry under FRCP 19 is "a practical one and fact specific . . . and is designed to avoid 
14 the harsh results of rigid application." Makah Indian Tribe v. Verity, 920 F.3d 555, 558 
15 (1990) (citations omitted). The moving party, here Defendants, has the burden of 
16 persuasion in arguing for dismissal. !.Q.,_ 

17 "There is no precise formula for determining whether a particular non-party is 
18 necessary to an action." Confederated Tribes of Chehalis Indian Reservation v. Lujan, 
19 928 F .2d 1496, 1498 (9th Cir. 1991) (internal citations and quotations omitted). "The 
20 determination is heavily influenced by the facts and circumstances of each case." ~ In 
21 conducting this analysis, the Court must examine whether it "can award complete relief 
22 to the parties present without joining the non-party" or, alternatively, "whether the non-
23 party has a 'legally protected interest' in [the] action that would be 'impaired or impeded' 
24 by adjudicating the case without it." Paiute-Shoshone Indians of the Bishop Cmty. of the 
25 Bishop Colony, Cal. v. City of Los Angeles, 637 F.3d 993, 997 (9th Cir. 2011) (internal 
26 citations omitted). If the Court answers either of these questions in the affirmative, the 
27 absent party is a "required party" under Rule 19(a). !.Q.,_ 

28 /II 

8 
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1 The "complete relief' factor considers whether the existing parties can obtain 
2 "consummate rather than partial or hollow relief' and whether there is a real possibility of 
3 "multiple lawsuits on the same cause of action." Northrop Corp. v. McDonnel Douglas 
4 Corp., 705 F.2d 1030, 1043 (9th Cir. 1983). According to Plaintiffs, "[c]omplete relief in 
5 this matter would be an order from the Court requiring Defendants to cease and desist 
6 from ... operation of its geothermal facilities unti l they comply with Rule 209-A and 209-
7 B and an order requiring defendants to install BACT and obtain offset emissions for 
8 those facilities in accordance with Rule 209-A and 209-B." Pis.' Opp., ECF No. 22, at 8. 
9 It is undisputed that the Court has the authority to enforce Rule 209-A and Rule 

10 209-B in this citizen suit. "Approved SIPs may be enforced 'by either the State, the EPA, 
11 or via citizen suits."' Cal. Dump Truck Owners Ass'n v. Nichols, No. 13-15175, 2015 WL 
12 1883368, at *1 (9th Cir. Apr. 27, 2015) (citing Bayview Hunters Point Cmty. Advocates v. 
13 Metro. Transp. Comm'n, 366 F.3d 692, 695 (9th Cir. 2004)). When a citizen suit is 
14 brought to compel enforcement, the Court "has the authority and indeed the 
15 responsibility to enforce the provisions of [a] SIP." Citizens for a Better Env't v. 
16 Deukmejian, 731 F. Supp. 1448, 1454 (N.D. Cal. 1990) (quoting NRDC v. New York, 
17 668 F. Supp. 848, 854 (1987)); see also 42 U.S.C. § 7604(a) ("The district courts shall 
18 have jurisdiction, without regard to the amount in controversy or the citizenship of the 
19 parties, to enforce such an emission standard or limitation , or such an order, or to order 
20 the Administrator to perform such act or duty, as the case may be."). Thus, the issue 
21 before the Court is whether enforcement of Rule 209-Piaintiffs' requested relief-
22 requires the joinder of the Air District and the EPA. 

23 Defendants argue that enforcement would require ordering the Air District to issue 
24 new permits, relief the Court cannot provide without the Air District's joinder. Defendants 
25 further argue that Plaintiffs' interpretation of the Rules 209-A and 209-B is incorrect and 
26 that "in order to grant Plaintiffs' requested relief, the Court must order the [Air District] to 
27 interpret and apply Rule 209 in a manner completely at odds with both the plain 
28 language of the Rule and the District's method of administering it." Defs.' Reply, ECF 

9 
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1 No. 25, at 5. Additionally, since EPA previously adopted Rule 209 as part of the SIP, 
2 and only the EPA can make changes to the SIP, Defendants argue that complete relief 
3 would also require joinder of the EPA. See Safe Air for Everyone, 488 F.3d at 1097. 
4 Further complicating the issue is the fact that Plaintiffs later state, in passing, that 
5 they seek "relief that would oblige Defendants to apply for and obtain permits that 
6 comply with Rule 209-A and 209-B." Pis.' Opp'n., ECF No. 22, at 10. While the Court 
7 would have the authority to order Defendants to apply for permits, it does not have the 
8 authority to order Defendants to obtain permits. Only the Air District can issue permits to 
9 Defendants, and the Air District is not currently a party to this case. However, the Court 

10 does not need to definitively decide at this point in the litigation whether enforcement of 
11 Rule 209 requires Defendants to obtain new permits that contain BACT and emission 
12 offset requirements, or if the Court can simply order Defendants to install BACT and 
13 acquire emissions offsets. Even if Defendants were required to obtain new permits from 
14 the Air District-and are therefore forced to cease operations until the Air District 
15 completes a review of the permit applications-Plaintiffs would have the relief that they 
16 seek: fewer VOC emissions in the Great Basin Valleys Air Basin. See Ass'n to Protect 
17 Hammersley, Eld, & Totten Inlets v. Taylor Res., Inc., 299 F.3d 1007, 1014-15 (9th Cir. 
18 2002) (finding complete rel ief could be achieved without the state agency because 
19 plaintiff would find complete relief regardless of whether defendant was able to acquire a 
20 permit). Thus, the prospective benefit does not depend "on independent decisions of 
21 government entities not a party to the pending lawsuit." California Dump Truck Owners 
22 Association v. Nichols, 924 F. Supp. 2d 1126, 1147 (E.D. Cal. 2012) (quoting 

23 San Joaquin River Group Auth. v. Nat'l Marine Fisheries, 819 F. Supp. 2d 1077, 1097 
24 (E.D. Cal. 2011)), aff'd, No. 13-15175,2015 WL 1883368 (9th Cir. Apr. 27, 2015). As 
25 discussed more fully below, modification of Rule 209 (and thus the SIP) is not a 
26 conceivable outcome of this case. Therefore, complete relief does not require joinder of 
27 the EPA. 

28 Ill 
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1 Alternatively, in determining whether an absentee is a "necessary" party under 
2 FRCP 19, the Court may consider "whether the non-party has a 'legally protected 
3 interest' in [the] action that would be 'impaired or impeded' by adjudicating the case 
4 without it." Paiute-Shoshone Indians, 637 F.3d at 997 (internal quotations and citations 
5 omitted). The absentee's interest "must be more than a financial stake, and more than 
6 speculation about a future event." Makah Indian Tribe, 910 F.2d at 558 (citations 
7 omitted). Impairment of the absentee's interest "may be minimized if the absent party is 
8 adequately represented in the suit." ld. (internal citations omitted). In assessing whether 
9 an existing party can adequately represent the interests of the absent party, courts 

10 consider the following three factors: (1) "whether the interests of a present party to the 
11 suit are such that it will undoubtedly make all of the absent party's arguments," 
12 (2) "whether the party is capable of and willing to make such arguments," and 
13 (3) "whether the absent party would offer any necessary element to the proceedings that 
14 the present parties would neglect." Shermoen v. United States, 982 F.2d 1312, 1318 
15 (9th Cir. 1992) (internal citations and quotations omitted). 
16 In arguing that the Air District and EPA have a legally protected interest in this 
17 action, Defendants liken this case to Nichols, where this Court held that "(a] public 
18 agency has an interest in a lawsuit that could result in the invalidation or modification of 
19 one of its ... rules [or] regulations." 924 F. Supp. 2d at 1147 (quoting E.E.O.C., 
20 610 F.3d at 1082). Contrary to Defendants' argument, however, this action is not 
21 analogous to Nichols. 

22 In Nichols, the plaintiff challenged the constitutionality of a regulation that became 
23 part of the SIP during the course of litigation. The plaintiff sought a declaration from the 
24 Court that the regulation was preempted by federa l law and sought a permanent 
25 injunction on the regulation's enforcement. Here, in contrast, Plaintiffs have brought a 
26 citizen suit ostensibly to enforce compliance with two regulations that were promulgated 
27 in the 1980s. Plaintiffs argue that Rule 209, as written, requires BACT or emissions 
28 offsets at Defendants' plants. Plaintiffs are not seeking to have the rule invalidated or 

11 
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1 altered like the plaintiffs in Nichols, nor would this suit have the possible outcome of 

2 invalidating or altering Rule 209. Thus, this situation is not a direct challenge to EPA's 

3 final action of adopting the SIP, nor does it have the practical effect of upsetting EPA's 

4 final action. See id. at 11 39. 

5 In adjudicating a citizen suit, the Court only has jurisdiction to enforce a regulation 

6 as written. See El Comite Para El Beinstar de Earlimart v. Warmerdam, 539 F.3d 1062, 

7 1066, 1073 (9th Cir. 2008) (holding that in a citizen suit under the CAA, the district court 

8 had jurisdiction only to enforce an "emission standard or limitation," and that any 

9 challenge related to the validity of the SIP "would have to be brought as a petition to 

10 review the EPA's rulemaking process"). "Plaintiffs seeking to bring a citizen suit for 

11 violation of an emission standard or limitation contained in a SIP must allege a violation 

12 of a specific strategy or commitment in the SIP." Cmtys. for a Better Env't v. Cenco Ref. 

13 Co., 180 F. Supp. 2d 1062, 1077 (C.D. Cal. 2001) (internal citation and quotation 

14 omitted). A citizen suit "may not be maintained solely to force regulators to attain the [air 

15 quality standards] or to modify or amend a SIP to conform to a plaintiffs own notion of 

16 proper environmental policy." ~6 Thus, there are two possible outcomes in this case: 

17 (1) Plaintiffs are correct and Defendants have violated Rule 209, resulting in a Court 

18 order that enforces Rule 209 against Defendants; or (2) Plaintiffs are incorrect and 

19 Defendants have not violated Rule 209, resulting in a judgment in Defendants' favor. 

20 There is no third option in which this suit, as currently brought, results in the modification 

21 of Rule 209. 

22 While the regulations are not in danger of invalidation or modification, the Court 

23 agrees with Defendants that Plaintiffs directly challenge the Air District's previous 

24 application, and therefore interpretation, of Rule 209. Multiple permits have been issued 

25 to Defendants, and during each of those permitting processes, the Air District 

26 determined that Defendants were not required to install BACT or obtain emissions 

27 

28 
below. 

6 Defendants' argument that this action was incorrectly brought as a citizen suit is discussed 
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offsets under Rule 209. The onus was on the Air District to make th is determination. 7 

Thus, it is disingenuous for Plaintiffs to claim that their Complaint does not suggest "that 
the District misapplied its own rules." Pis.' Opp'n., ECF No. 22, at 10. That is exactly 
what the Complaint alleges. See Compl., ECF No. 1, at 1f8 (Defendants applied for "and 
obtained" permits in violation of Rule 209-A and 209-B); 1f1f81-82 (Defendants "applied 
for, and [the Air District] issued" ATC permit in violation of Rule 209-A); 1f 87 (Defendants 
applied for "and obtained" ATC Permit in violation of Rule 209-A); 1f1f94-95 (Defendants 
applied for "and obtained" PTO permits from the Air District which should have been 
denied by the Air District); 1f1f103-104 (Defendants applied for "and obtained" PTO 
permits from the Air District in violation of Rule 209-B); and 1f119 (Defendants "illegally 
obtained PTOs that fail to comply with Rule 209-B" from the Air District). 

However, a challenge to the interpretation of regulations does not rise to the level 
of "invalidation or modification." Citizen suits frequently challenge the interpretation of a 
regulation, as the suits are often brought under a claim that a state agency issued an 
invalid permit or incorrectly determined that a permit was not necessary. See 
Hammersly, 299 F.3d at 1013-15 (determining that a citizen suit was appropriate to 
challenge the state agency's failure to issue a permit); Cenco, 180 F. Supp. 2d at 1082 
(holding that even though defendants already had a permit from the local air district, an 
allegedly inval id permit does not insulate the applicant from a citizen suit). 

7 The first section of the regulation states: 

The Air Pollution Control Officer shall deny an authority to construct for any new stationary source or modification, or any portion thereof, unless: 

The new source or modification, or applicable portion thereof, complies with the provisions of this rule and all other applicable district rules and regulations; and 

The applicant certifies that all other stationary sources in the State which are owned or operated by the applicant are in compliance, or on approved schedule for compliance, with all applicable emissions limitations and standards under the Clean Air Act (42 USC 7401 et. seq.) and all applicable emission limitations and standards which are part of the State Implementation Plan approved by the Environmental Protection Agency. 
Rule 209-A(A) (emphasis added). 

13 
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1 The general rule is that "federal and state agencies administering federal 
2 environmental laws are not necessary parties in citizen suits to enforce the federal 
3 environmental laws." Hammersley, 299 F.3d at 1014 (citing Friends of Earth v. Carey, 
4 535 F.2d 165, 173 (2d Cir. 1976) (EPA not a necessary party in Clean Air Act citizen 
5 suit); Metro. Wash. Coal. for Clean Air v. Dist. of Columbia, 511 F.2d 809, 814-15 (D.C. 
6 Cir. 1975) (per curiam) (same); Sierra Club v. Young Life Campaign, Inc. , 176 F. Supp. 
7 2d 1070, 1078-80 (D. Colo. 2001) (state not necessary party in Clean Water Act citizen 
8 suit); Student Pub. Interest Research Group of N.J .. Inc. v. Monsanto Co., 600 F. Supp. 
9 1479, 1484 (D. N.J. 1985) (state and EPA not necessary parties in Clean Water Act 

10 citizen suit). While that maxim usually refers to situations where the agencies decide not 
11 to prosecute the action themselves, it also applies to situations like this, where the 
12 agency is a possible defendant. The citizen suit provision allows citizens to sue the 
13 violators directly without including the administering agencies as defendants. ld. 
14 While the Air District may have an interest in defending its current interpretation of 
15 the rules, this interest would be well represented by Defendants, as the beneficiaries of 
16 permits issued under that current interpretation. The Court does not doubt that the 
17 interests of Defendants "are such that [they] will undoubtedly make all of the absent 
18 party's arguments," that Defendants are "capable of and willing to make such 
19 arguments," and that the Air District "would offer any necessary element to the 
20 proceedings that the present parties would neglect." Shermoen, 982 F.2d at 1318. 
21 Therefore, this is not enough to make the Air District a necessary party. 

22 Because the EPA and Air District do not have a sufficient interest in this case to 
23 be necessary parties, they also cannot be considered indispensable. "Indispensable 
24 parties under Rule 19(b) are persons who not only have an interest in the controversy, 
25 but an interest of such a nature that a final decree cannot be made without either 
26 affecting that interest, or leaving the controversy in such a condition that its final 
27 termination may be wholly inconsistent with equity and good conscience." E.E.O.C., 
28 400 F.3d at 780 (internal quotation marks and citation omitted). Accordingly, the Court 

14 
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1 has jurisdiction to consider the merits of this case and must deny Defendants' Motion to 
2 Dismiss for Failure to Join Necessary and Indispensable Parties. 

3 B. FRCP 12(b)(6) Motion to Dismiss 
4 The Court will first address the threshold issue of whether this case was 
5 appropriately brought as a citizen suit. Plaintiffs' Complaint is based on two assertions: 
6 (1) that permits issued for Defendants' existing plants were improperly issued by the Air 
7 District because they did not comply with Rule 209; and (2) that Defendants should have 
8 sought a permit for the "Complex" of plants because it qualifies as a stationary source 
9 under Rule 209. Pursuant to section 304(a) of the federal Clean Air Act, a citizen suit 

10 may be brought against any person who violates an "emission standard or limitation ." 
11 Contrary to Defendants' argument that a citizen suit must be brought in order to enforce 
12 a standard or limitation in a permit, the term "emission standard or limitation" includes "a 
13 schedule or timetable of compliance, emission limitation, standard of performance or 
14 emission standard" and "any other standard, limitation, or schedule established ... 
15 under any applicable State implementation plan approved by the Administrator, any 
16 permit term or condition, and any requirement to obtain a permit as a condition of 
17 operations." 42 U.S.C. § 7604(f) (emphasis added). 

18 Rule 209 is an emissions standard or limitation contained in California's SIP. The 
19 regulation requires appl icants to obtain permits prior to construction {ATC) and prior to 
20 beginning operations (PTO). As discussed previously, the fact that the Air District has 
21 issued permits that purport to comply with Rule 209 or have chosen not to issue a permit 
22 for the Complex as a whole under Rule 209 does not make this action inappropriate for a 
23 citizen suit. See Cenco, 180 F. Supp. 2d at 1082; Hammersley, 299 F.3d at 1011-12. 
24 Once it is established that the citizen suit seeks to enforce an emissions standard or 
25 limitation, the Court must only confirm that the procedural requirements were met. 
26 Hammersley, 299 F.3d at 1012. Here, Plaintiffs have complied with the procedural 
27 requirements by notifying the EPA and the Air District sixty days before commencing this 
28 litigation. Thus, the Court has jurisdiction to consider the merits of Plaintiffs' claims. 
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The Court will next address whether Rule 209 applies to Defendants' fugitive 
emissions. The only emissions from Defendants' plants are fugitive; that is, they come 
from leaks at the plant and not from a smoke stack or chimney like a "point source" 
emission. See Ala. Power v. Castle, 636 F.2d 323, 368 (D.C. Cir. 1979). There is no 
definition for "fugitive emissions" in Rule 209. Defendants argue that because Rule 209 
does not define "fugitive emissions," the Rule should be interpreted in a manner 
consistent with other federal law regarding fugitive emissions. Under federal law, fugitive 
emissions from a stationary source are not included in determining whether the source is 
a "major stationary source" (unless the source belongs in one of 28 listed categories, 
geothermal binary power plants not included). See 40 CFR. 70.2. Defendants' plants 
fall under the minor source program, so this federal rule is not directly on point.8 

The plain language of Rule 209 simply states that the rule applies to "any 
pollutant for which there is a national ambient air quality standard (excluding carbon 
monoxide), or any precursor of such pollutant." Rule 209-A(B)(2)(a). As previously 
stated, VOCs are regulated as precursors to Ozone, for which there is a national 
ambient air quality standard. "As a general interpretative principle, 'the plain meaning of 
a regulation governs."' Safe Air for Everyone, 488 F.3d at 1097 (quoting Wards Cove 
Packing Corp. v. Nat'l Marine Fisheries Serv., 307 F.3d 1214, 1219 (9th Cir. 2002)). "The 
plain language of a regulation, however, will not control if 'clearly expressed 

[administrative) intent is to the contrary or [in such plain meaning would lead to absurd 
results."' kl (quoting Qyer v. United States, 832 F.2d 1062, 1066 (9th Cir. 1987)). 

Defendants argue that when calculating total emissions it would be absurd for fugitive 
emissions to be exempt for large, major sources but not for minor sources. While 
persuasive, at this stage in the litigation, the Court is not willing to infer a distinction 
/II 

8 In the regulations of major sources, the Air District does include the same definition and exception found in the federal regulations. See Rule 218(8)(7) ("Fugitive emissions of these pollutants shall be considered in calculating total emissions for stationary sources in accordance with 40 CFR Part 70.2); and Rule 217(11)(Z)(2) (same). 
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1 between fugitive and point source emissions in Rule 209 when they are not clearly 
2 delineated in the Rule itself.9 

3 The Court also notes that the Air District has been regulating Defendants' 
4 emissions, even though they are fugitive, in each permit it issued to Defendants over the 
5 past 25 years. The permits have also limited the fugitive emissions from Defendants' 
6 plants to 250 pounds per day, ostensibly to avoid triggering Rule 209's BACT and 
7 emission offsets requirements. Defendants argue that a permit limitation is distinct from 
8 a requirement in the regulation itself to consider fugitive emissions when calculating a 
9 net emissions increase. While this may be true, at this stage in the litigation, the Court 

10 finds that the plain language of the Rule along with the previous regulation of fugitive 
11 emissions by the Air District is sufficient to show that Plaintiffs may have a cause of 
12 action against Defendants under Rule 209 based solely on fugitive emissions. 
13 At the conclusion of the parties ' briefing on the Motions to Dismiss, Plaintiffs raise 
14 two remaining arguments as to how Defendants violated Rule 209-A: 10 (1) that in 2010, 
15 the issuance of PTO permits combining of MP-1 West with MP-1 East and MP-11 with 
16 PLES-1 violated Rule 209 because the permits did not impose BACT and offset 
17 requirements despite the fact that the emissions could be as high as 500 pounds per day 
18 per combined plant; and (2) that Defendants' four existing plants constitute a single 
19 stationary source within the meaning of Rule 209, and thus when each facility was 
20 permitted I Defendants added another 250 pounds per day of VOCs to the ucomplex" 
21 without obtaining the appropriate permits under Rule 209. 

22 Ill 

23 

24 

25 

26 

27 

28 

9 This is especially true since the major source regulations cited by Defendants show that the Air District is capable of making a distinction between fugitive and point source emissions, but chose not to do so in this regulation . 

10 By failing to oppose Defendants' arguments in their Motion to Dismiss, Plaintiffs appear to concede that the 2013 modification, which involved an upgrade to MP-I's facility turbines and condensers and approved a change in motive fluid in order to decrease emissions, does not trigger the BACT or offset requirements of Rule 209. See Tatum v. Schwartz, No. 2:06-cv-01440-DFL-EFB, 2007 WL 419463, •3 (E.D. Cal. Feb. 5, 2007). Therefore, Plaintiffs' First Cause of Action , which pertains to the 2013 modification, must be DISMISSED. 
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In regard to the combining of the plants in 2010, Defendants argue that in both 
cases, two 250 pounds per day plants became one 500 pounds per day plant, which 
cannot lead to an increase in emissions. Defendants contend that the amount of 
emissions allowed in the permit establishes the emissions amount when calculating 
whether there would be an increase. Rule 209 does state that "emissions from an 
existing source shall be based on the specific limiting conditions set forth in the source's 
authority to construct and permit to operate, and , where no such conditions are 
specified, on the actual operating conditions of the existing source averaged over the 
three consecutive years immediately preceding the date of application." Rule 
209-A(C)(2) (emphasis added). Since there were conditions in the permits limiting these 
plants to 250 pounds per day, that amount is considered the emissions level for those 
existing sources. 

However, there is a different test used for determining whether there is a net 
increase in emissions. 

A net increase for a modification is determined by comparing the yearly emissions profiles for the existing source to the yearly emissions profiles for the proposed source after modification. A net increase in emissions exists whenever any part of an emissions profile for a modified source exceeds the emission profile for the existing source. 
Rule 209-A(C)(3). Therefore, the Court would have to look at the emissions levels in 
preceding years to determine whether there would be a net increase in emissions. 
According to Plaintiffs, the emissions from MP-1 East and MP-1 West had dropped to less 
than half of their permitted capacity due to aging equipment, so there could have been a 
net emissions increase from the previous yearly levels to the newly permitted amount of 
emissions. Compl. at 1{ 61 . Because of this, Plaintiffs argue that there remains a factual 
issue on the previous level of emissions, which cannot be determined on a motion to 
dismiss. The Court disagrees, as this issue can be determined based on the 
Ill 

Ill 
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permits themselves, of which the Court can take notice in determining this Motion to 
Dismiss.11 

When the plants were "combined" in 2010, the Air District issued two separate 
ATCs and two separate PTOs for MP-1: one for MP-1 East and one for MP-1 West. The 
Air District took the same approach with the combination of PLES-1 and MP-11. The most 
recently issued permits for the PLES-1 and MP-11 plants clearly state that "the combined 
point and fugitive n-butane emissions shall be limited to 250 pounds per day" for each 
plant. Jones Decl., ECF No. 15-18 at 3 (PLES-1) and ECF No. 15-19 at 3 (MP-11 ). 
Additionally, Plaintiffs have not alleged facts sufficient to show that the "combining" of 
the facilities was a modification under Rule 209. Modification is defined as "any physical 
change in, change in method of operation of, or addition to an existing stationary source, 
except that routine maintenance or repair shall not be considered to be a physical 
change." Rule 209-A(F)(2). A change in how the plants are described in the renewed 
PTO permits does not appear to be a change in the plants themselves or in the method 
of operation. 

Even if a modification did occur, while the total emissions from both plants can be 
up to 500 pounds per day, the net increase in emissions into the atmosphere is no more 
than it was when the plants had individual limits of 250 pounds per day. While Plaintiffs 
argue that the plants were previously operating at "less than half' capacity, since each 
plant remains limited to 250 pounds per day, the plants would have to operate at zero 
capacity for there to be a net emissions increase of 250 pounds per day. Thus, no 
matter what the actual emissions were over the previous years, it is nearly impossible for 
the modification to result in a net increase of 250 pounds per day unless Plaintiffs could 
show that the plants were not operating at all. Therefore, Plaintiffs second, third , fourth 
and fifth causes of actions are DISMISSED. 

11 When deciding a motion to dismiss, the Court "may consider evidence on which the complaint 'necessarily relies' if: (1) the complaint refers to the document; (2) the document is central to the plaintiffs claim; and (3) no party questions the authenticity of the copy attached to the 12(b )(6) motion." Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006). Plaintiffs have not disputed the authenticity of the permits proffered by Defendants and have in fact cited to them in their Opposition. 
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Finally, in the eighth cause of action, Plaintiffs' argue that Defendants' "Complex" 
of plants constitutes a single stationary source within the meaning of Rule 209, and thus 
when each facility was permitted Defendants added another 250 pounds per day of 
emissions to the Complex's overall emissions. Plaintiffs contend that Defendants 
"piecemealed" their permitting by slowly adding plants until they had total emissions of 
1 ,000 pounds per day but avoided the requirement in Rule 209 to offset these emissions 
or try to prevent the emissions by installing BACT once the emissions exceeded 250 
pounds per day. 

Under Plaintiffs' reading of Rule 209, the complex should be viewed as a single 
stationary source because the plants are owned and operated by the same company, 
located on adjacent lands, and share a single geothermal wellfield , a common control 
room , common pipes that carry geothermal liquid to and from wellfield, and other 
common facilities. Rule 209-A defines "Stationary Source" as 

any aggregation of air-contaminant emitting equipment which includes any structure, building, facility, equipment, installation or operation (or aggregation thereof) which is located on one or more bordering properties within the District and which is owned, operated, or under shared entitlement use by the same person. Items of air-contaminant-emitting equipment shall be considered aggregated into the same stationary source, and items of non-air-contaminant-emitting equipment shall be considered associated with air-contaminant-emitting equipment only if: 

a. The operation of each item of equipment is dependent upon, or affects the process of, the other; and 

b. The operation of all such items of equipment involves a 
common raw material or product. 

Emissions from all such aggregated items of air-contaminant­emitting equipment and all such associated items of non-air­contaminant-emitting equipment of a stationary source shall be considered emissions of the same stationary source. 
Rule 209-A(F)(3). 

Defendants counter that Rule 209 is triggered only if a new stationary source or 
modification to an existing source itself results in a net increase in emissions of 250 
pounds per day, and "the Air District's minor source rules do not aggregate permit limits 

20 
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1 from existing sources with those from new sources or modifications when assessing the 
2 250 pounds per day trigger under Rule-209A(D)." Defs.' Reply, ECF No. 24, at 7. 
3 It is not clear from the language of the regulation when and how a determination 
4 is made on what constitutes a stationary source under Rule 209. But it appears from the 
5 face of the complaint that this argument is plausible due to location and ownership of 
6 Defendants' plants and the definition of stationary source contained in the regulation. It 
7 also seems contrary to the intent of the regulation that an applicant could avoid 
8 triggering Rule 209's offset and BACT requirements by simply opening new plants next 
9 to existing plants, each emitting 250 pounds per day of VOCs. A pleading must contain 

10 "only enough facts to state a claim to relief that is plausible on its face." Twombly, 
11 550 U.S. at 570. While the Court has doubts about Plaintiffs success of recovery, the 
12 complaint may proceed on the eighth cause of action. See id. at 556 ("[a] well-pleaded 
13 complaint may proceed even if it strikes a savvy judge that actual proof of those facts is 
14 improbable, and 'that a recovery is very remote and unlikely"' ) (quoting Scheuer, 416 
15 U.S. at 236). 

16 

17 CONCLUSION 
18 

19 For the foregoing reasons, Defendant's first Motion to Dismiss (ECF No. 14) is 
20 DENIED and Defendant's Second Motion to Dismiss (ECF No. 17) is GRANTED with 
21 leave to amend in part and DENIED in part. Plaintiffs' case proceeds on the eighth 
22 ·cause of action only. Not later than twenty (20) days following the date this 
23 Memorandum and Order is electronically filed, Plaintiffs may (but are not required to) file 
24 an amended complaint. 

25 Ill 

26 Ill 

27 Ill 

28 Ill 
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1 If no amended complaint is filed within said twenty (20) day time period, without further 
2 notice to the parties, the causes of action dismissed by virtue of this Memorandum and 
3 Order will be dismissed with prejudice. 12 

4 IT IS SO ORDERED. 

5 Dated: May 8, 2015 
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12 Defendants are admonished that their attempts to avoid the page limit requirements set by the Court by filing two motions to dismiss and putting over one hundred lengthy footnote in each filing will not be acceptable going forward and could be grounds for sanctions. 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 
10 

11 

12 

13 

14 

15 

16 

17 

GLOBAL COMMUNITY MONITOR, a California nonprofit corporation, et al., 

Plaintiffs, 

v. 

MAMMOTH PACIFIC L.P. , a California limited partnership, et al., 

Defendants. 

No. 2:14-cv-01612 MCE-KJN 

PRETRIAL SCHEDULING ORDER 

18 After reviewing the parties' Joint Status Report, the Court makes the following 
19 Pretrial Scheduling Order. 

20 I. SERVICE OF PROCESS 

21 All named Defendants have been served and no further service is permitted 
22 without leave of court, good cause having been shown. 
23 II. ADDITIONAL PARTIES/AMENDMENTS/PLEADINGS 
24 No joinder of parties or amendments to pleadings is permitted without leave of 
25 court, good cause having been shown. 

26 Ill. JURISDICTIONNENUE 

27 Jurisdiction is predicated upon 42 U.S.C. section 7604(a), (c) and 28 U.S.C. 
28 section 1331. Jurisdiction and venue are not contested. 

1 
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1 IV. DISCOVERY 

2 All discovery, with the exception of expert discovery, shall be completed by 
3 March 7, 2016. In this context, "completed" means that all discovery shall have been 
4 conducted so that all depositions have been taken and any disputes relative to discovery 
5 shall have been resolved by appropriate order if necessary and, where discovery has 
6 been ordered, the order has been obeyed. All motions to compel discovery must be 
7 noticed on the magistrate judge's calendar in accordance with the local rules of this 
8 Court. 

9 V. DISCLOSURE OF EXPERT WITNESSES 

1 0 All counsel are to designate in writing, file with the Court, and serve upon all other 
11 parties the name, address, and area of expertise of each expert that they propose to 
12 tender at trial not later than May 6, 2016.1 The designation shall be accompanied by a 
13 written report prepared and signed by the witness. The report shall comply with Fed. R. 
14 Civ. P. 26(a)(2)(B). 

15 Within thirty (30) days after the designation of expert witnesses, any party may 
16 designate a supplemental list of expert witnesses who will express an opinion on a 
17 subject covered by an expert designated by an adverse party. The right to designate a 
18 supplemental expert for rebuttal purposes only shall apply to a party who has not 
19 previously disclosed an expert witness on the date set for expert witness disclosure by 
20 this Pretrial Scheduling Order. 

21 Failure of a party to comply with the disclosure schedule as set forth above in all 
22 likelihood will preclude that party from calling the expert witness at the time of trial. An 
23 expert witness not appearing on the designation will not be permitted to testify unless the 
24 party offering the witness demonstrates: (a) that the necessity for the witness could not 
25 have been reasonably anticipated at the time the list was proffered; (b) that the Court 
26 

27 

28 

1 
The discovery of experts will include whether any motions based on Daubert v. Merrell Dow Pharmaceuticals. Inc., 509 U.S. 579 (1993) and/or Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999) are anticipated. 
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1 and opposing counsel were promptly notified upon discovery of the witness; and (c) that 
2 the witness was promptly made available for deposition. 
3 For purposes of this Pretrial Scheduling Order, an "expert" is any person who may 
4 be used at trial to present evidence under Rules 702, 703, and 705 of the Federal Rules 
5 of Evidence, which include both "percipient experts" (persons who, because of their 
6 expertise, have rendered expert opinions in the normal course of their work duties or 
7 observations pertinent to the issues in the case) and "retained experts" (persons 
8 specifically designated by a party to be a testifying expert for the purposes of litigation). 
9 Each party shall identify whether a disclosed expert is percipient, retained, or 

10 both. It will be assumed that a party designating a retained expert has acquired the 
11 express permission of the witness to be so listed. Parties designating percipient experts 
12 must state in the designation who is responsible for arranging the deposition of such 
13 persons. 

14 All experts designated are to be fully prepared at the time of designation to render 
15 an informed opinion , and give their bases for their opinion, so that they will be able to 
16 give full and complete testimony at any deposition taken by the opposing party. Experts 
17 will not be permitted to testify at the trial as to any information gathered or evaluated, or 
18 opinion formed, after deposition taken subsequent to designation. 
19 Counsel are instructed to complete all discovery of expert witnesses in a timely 
20 manner in order to comply with the Court's deadline for filing dispositive motions. 
21 /// 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 

28 Ill 
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1 VI. MOTI ON HEARING SCHEDULE 

2 The last day to hear dispositive motions shall be September 15, 201 6. All papers 
3 should be filed in conformity with the Local Rules. However, with respect to Motions for 
4 Summary Judgment only, the parties shall comply with the following filing deadlines: 
5 

6 

7 

8 

9 

10 

11 

12 

Motion for Summary 
Judgment 

Opposition and any 
cross-motion 

Reply and opposition to 
cross-motion 

Reply to cross-motion 

filed at least 8 weeks prior to hearing 

filed at least 5 weeks prior to hearing 

filed at least 3 weeks prior to hearing 

filed at least 1 week prior to hearing 

13 Absent leave of the Court, all issues the parties wish to resolve on summary 
14 judgment must be raised together in one (1) motion or cross-motion. Should the parties 
15 wish to file additional motions for summary judgment, they must seek leave of the Court. 
16 The parties are directed to the Court's website for available hearing dates. 
17 (www.caed.uscourts.gov--. choose Judges --. choose Judge England --. choose 
18 Standard Information) 

19 All purely legal issues are to be resolved by timely pretrial motions. When 
20 appropriate, failure to comply with Local Rules 230 and 260, as modified by this Order, 
21 may be deemed consent to the motion and the Court may dispose of the motion 
22 summarily. With respect to motions for summary judgment, failure to comply with Local 
23 Rules 230 and 260, as modified by this Order, may result in dismissal for failure to 
24 prosecute (or failure to defend) pursuant to this Court's inherent authority to control its 
25 docket and/or Federal Rule of Civil Procedure 41 (b). Further, failure to timely oppose a 
26 summary judgment motion2 may result in the granting of that motion if the movant shifts 
27 

28 
2 

The Court urges any party that contemplates bringing a motion for summary judgment or who must oppose a motion for summary judgment to review Local Rule 260. 

4 



Case 2:14-cv-01612-MCE-KJN Document 31 Filed 08/11/15 Page 5 of 9 

1 the burden to the nonmovant to demonstrate that a genuine issue of material fact 
2 remains for trial. 

3 The Court places a page limit for points and authorities (exclusive of exhibits and 
4 other supporting documentation) of twenty (20) pages on all initial moving papers, twenty 
5 (20) pages on oppositions, and ten (1 0) pages for replies. All requests for page limit 
6 increases must be made in writing to the Court setting forth any and all reasons for any 
7 increase in page limit at least seven (7) days prior to the filing of the motion. 
8 For the Court's convenience, citations to the Supreme Court Lexis database 
9 should include parallel citations to the Westlaw database. 

10 The parties are reminded that a motion in limine is a pretrial procedural device 
11 designed to address the admissibility of evidence. The Court will look with disfavor upon 
12 dispositional motions presented at the Final Pretrial Conference or at trial in the guise of 
13 motions in limine. 

14 The parties are cautioned that failure to raise a dispositive legal issue that could 
15 have been tendered to the court by proper pretrial motion prior to the dispositive motion 
16 cut-off date may constitute waiver of such issue. 

17 VII. FINAL PRETRIAL CONFERENCE 

18 The Final Pretrial Conference is set for January 5, 2017 at 2:00p.m. At least 
19 one of the attorneys who will conduct the trial for each of the parties shall attend the 
20 Final Pretrial Conference. If by reason of illness or other unavoidable circumstance a 
21 trial attorney is unable to attend, the attorney who attends in place of the trial attorney 
22 shall have equal familiarity with the case and equal authorization to make commitments 
23 on behalf of the client. 

24 Counsel for all parties are to be fully prepared for trial at the time of the Final 
25 Pretrial Conference, with no matters remaining to be accomplished except production of 
26 witnesses for oral testimony. 

27 The parties shall file , not later than December 15, 2016, a Joint Final Pretrial 
28 Conference Statement. The provisions of Local Rules 281 shall apply with respect to 

5 
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1 the matters to be included in the Joint Final Pretrial Conference Statement. In addition 
2 to those subjects listed in Local Rule 281 (b), the parties are to provide the Court with a 
3 plain, concise statement that identifies every non-discovery motion tendered to the Court 
4 and its resolution. Failure to comply with Local Rule 281 , as modified by this Pretrial 
5 Scheduling Order, may be grounds for sanctions. 

6 At the time of filing the Joint Final Pretrial Conference Statement, counsel shall 
7 also electronically mail to the Court in digital format compatible with Microsoft Word, the 
8 Joint Final Pretrial Conference Statement in its entirety including the witness and exhibit 
9 lists. These documents shall be sent to: mceorders@caed.uscourts.gov. 

10 The parties should identify first the core undisputed facts relevant to all claims. 
11 The parties should then , in a concise manner, identify those undisputed core facts that 
12 are relevant to each claim. The disputed facts should be identified in the same manner. 
13 Where the parties are unable to agree as to what disputed facts are properly before the 
14 Court for trial , they should nevertheless list all disputed facts asserted by each party. 
15 Each disputed fact or undisputed fact should be separately numbered or lettered. 
16 Each party shall identify and concisely list each disputed evidentiary issue which 
17 will be the subject of a motion in limine. 

18 Each party shall identify the points of law which concisely describe the legal 
19 issues of the trial which will be discussed in the parties' respective trial briefs. Points of 
20 law should reflect issues derived from the core undisputed and disputed facts. Parties 
21 shall not include argument or authorities with any point of law. 
22 The parties are reminded that pursuant to Local Rule 281 they are required to list 
23 in the Joint Final Pretrial Conference Statement all witnesses and exhibits they propose 
24 to offer at trial. After the name of each witness, each party shall provide a brief 
25 statement of the nature of the testimony to be proffered. The parties may file a joint list 
26 or each party may file separate lists. These list(s) shall not be contained in the body of 
27 the Joint Final Pretrial Conference Statement itself, but shall be attached as separate 
28 documents to be used as addenda to the Final Pretrial Order. 
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1 Plaintiffs' exhibits shall be listed numerically. Defendants' exhibits shall be listed 
2 alphabetically. The parties shall use the standard exhibit stickers provided by the Court 
3 Clerk's Office: pink for plaintiff and blue for defendant. In the event that the alphabet is 
4 exhausted, the exhibits shall be marked "AA-ZZ" and "AAA-ZZZ" etc. After three letters, 
5 note the number of letters in parenthesis (i.e. , "AAAA(4 )") to reduce confusion at trial. All 
6 multi-page exhibits shall be stapled or otherwise fastened together and each page within 
7 the exhibit shall be numbered. All photographs shall be marked individually. The list of 
8 exhibits shall not include excerpts of depositions, which may be used to impeach 
9 witnesses. In the event that Plaintiffs and Defendants offer the same exhibit during trial , 

10 that exhibit shall be referred to by the designation the exhibit is first identified. The Court 
11 cautions the parties to pay attention to this detail so that all concerned will not be 
12 confused by one exhibit being identified with both a number and a letter. 
13 The Final Pretrial Order will contain a stringent standard for the offering at trial of 
14 witnesses and exhibits not listed in the Final Pretrial Order, and the parties are cautioned 
15 that the standard will be strictly applied. On the other hand, the listing of exhibits or 
16 witnesses that a party does not intend to offer will be viewed as an abuse of the Court's 
17 processes. 

18 The parties also are reminded that pursuant to Rule 16 of the Federal Rules of 
19 Civil Procedure it will be their duty at the Final Pretrial Conference to aid the Court in: (a) 
20 the formulation and simplification of issues and the elimination of frivolous claims or 
21 defenses; (b) the settling of facts that should properly be admitted; and (c) the avoidance 
22 of unnecessary proof and cumulative evidence. Counsel must cooperatively prepare the 
23 Joint Final Pretrial Conference Statement and participate in good faith at the Final 
24 Pretrial Conference with these aims in mind. A failure to do so may result in the 
25 imposition of sanctions which may include monetary sanctions, orders precluding proof, 
26 elimination of claims or defenses, or such other sanctions as the Court deems 
27 appropriate. 

28 Ill 
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1 V III. TRIAL BRIEFS 

2 The parties shall file trial briefs not later than December 22, 2016. Counsel are 
3 directed to Local Rule 285 regarding the content of trial briefs. 
4 IX. EVIDENTIARY AND/OR PROCEDURAL MOTIONS 
5 Any evidentiary or procedural motions are to be filed by December 15, 2016. 
6 Oppositions must be filed by December 22, 2016 and any reply must be filed by 
7 December 29, 2016. The motions will be heard by the Court at the same time as the 
8 Final Pretrial Conference. 

9 X. TRIAL SETTING 

10 The trial is set for March 6, 2017 at 9:00 a.m. Trial will be a bench trial. The 
11 parties estimate a tria l length of six (6) days. 

12 XI. SETTLEMENT CONFERENCE 

13 At the Final Pretrial Conference, the Court may set a settlement conference if the 
14 parties so request. In the event no settlement conference is requested, the parties are 
15 free to continue to mediate or attempt to settle the case with the understanding that the 
16 trial date is a firm date. 

17 In the event a settlement conference is set by the Court, counsel are instructed to 
18 have a principal with full settlement authority present at the Settlement Conference or to 
19 be fully authorized to settle the matter on any terms. At least seven (7) calendar days 
20 before the settlement conference, counsel for each party shall submit to the chambers of 
21 the settlement judge a confidential Settlement Conference Statement. Such statements 
22 are neither to be filed with the Clerk nor served on opposing counsel. Each party, 
23 however, shall serve notice on all other parties that the statement has been submitted. If 
24 the settlement judge is not the trial judge, the Settlement Conference Statement shall not 
25 be disclosed to the trial judge. 

26 Notwithstanding the foregoing, the parties may request a settlement conference 
27 prior to the Final Pretrial Conference if they feel it would lead to the possible resolution of 
28 the case. In the event an early settlement conference date is requested, the parties shall 
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1 file said request jointly, in writing. The request must state whether the parties waive 
2 disqualification, pursuant to Local Rule 270(b ), before a settlement judge can be 
3 assigned to the case. Absent the parties' affirmatively requesting that the assigned 
4 Judge or Magistrate Judge participate in the settlement conference AND waiver, 
5 pursuant to Local Rule 270(b ), a settlement judge will be randomly assigned to the case. 
6 XII. VOLUNTARY DISPUTE RESOLUTION PROGRAM 
7 Pursuant to Local Rule 271 parties will need to lodge a stipulation and proposed 
8 order requesting referral to the Voluntary Dispute Resolution Program. 
9 XIII. MODIFICATION OF PRETRIAL SCHEDULING ORDER 

10 The parties are reminded that pursuant to Rule 16(b) of the Federal Rules of Civil 
11 Procedure, the Pretrial Scheduling Order shall not be modified except by leave of court 
12 upon a showing of good cause. Agreement by the parties pursuant to stipulation alone 
13 to modify the Pretrial Scheduling Order does not constitute good cause. Except in 
14 extraordinary circumstances, unavailability of witnesses or counsel will not constitute 
15 good cause. 

16 XIV. OBJECTIONS TO PRETRIAL SCHEDULING ORDER 
17 This Pretrial Scheduling Order will become final without further order of the Court 
18 unless objections are filed within seven (7) court days of service of this Order. 
19 IT IS SO ORDERED. 

20 Dated: August 10, 2015 

21 

22 

23 

24 

25 

26 

27 

28 
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Steve Jones 

From: 
Sent: 
To: 
Cc: 
Subject: 

Doug: 

Steve Jones 
Monday, April 18, 2016 6:20 PM 
'Doug Chermak' 
Emily Schilling; Marie Durrant 
Confirming this afternoon's telephone conversation and next steps 

I am writing to confirm our telephone conversation this afternoon regarding: (1) your clients' March 22, 2016 Notice of Intent to File Suit and Plaintiffs' request for a stipulation allowing amendment of their Complaint; (2) the timing and location for expert depositions; and (3) an agreed schedule for filing cross-motions for summary judgment. 

1. Notice of Intent Letter and Plaintiffs' Request for a Stipulation Allowing Amendment of their Complaint 

During our call, you represented that your March 22, 2016 Notice of Intent letter was not sent as a precursor to the initiation of a new law suit, but was instead sent in order to satisfy the procedural prerequisites to filing an Amended Complaint in the existing case. You further represented that the only modification to the existing complaint being contemplated was a clarification of Plaintiffs' remaining cause of action (COA No. 8) to include a claim that the permits issued to Ormat by the GBUAPCD should have included a requirement to install BACT, based on an allegation that the emissions allowed under those permits exceeded 250 pounds per day. Finally, you stated that the proposed amendment would not require a reopening of discovery, but could be pursued based on the existing factual record. Based on these representations, you requested that Ormat consider stipulating to allowing Plaintiffs to file an Amended Complaint, the stipulation to be lodged with the Court as soon as the 60-day deadline under the Notice of Intent letter had expired (May 22, 2016). 

2. Timing and Location of Expert Discovery 

We discussed the fact that opening expert reports are due on May 6, 2016, and that rebuttal reports are allowed, but that no deadline for those reports is established in the case schedule, only that expert discovery is to be concluded so that the dispositive motion cutoff can be met. I suggested that we consider having rebuttal reports (if any) due approximately three weeks from the production of initial reports, which would make them due approximately May 27, 2016. This deadline has the advantage of being the Friday before Memorial Day, so that the production of rebuttal reports would not extend past the holiday. I also suggested that expert depositions take place during the latter half of June, with the likely locations being somewhere in California, since both of Plaintiffs' experts are located in southern California and Ormat's experts are both located in the Bay Area. You concurred generally with those suggestions, though we wi ll still have to work out the specific details. 

3. Agreed Schedule on Dispositive Motions 

Finally, we discussed the fact that we are both assuming that the parties will be filing dispositive motions and that it would be advantageous to both the parties and the Court to have them filed 
1 



simultaneously, rather than at different times. You initially stated that you anticipated filing in June but I suggested that we wait until after expert discovery had been concluded; you agreed that was a good idea. 

Per the existing case schedule, the last day to fi le dispositive motions is July 14, 2016 (even though the dispositive motion cutoff is September 15, 2016, the Court's only available hearing date before that is September 8, making eight weeks prior to that date July 14, 2016- eight weeks is the required lead time for dispositive motions under the existing case schedule). If expert depositions take place in June, allowing 2-3 weeks to assimilate the expert deposition testimony in any dispositive motions would generate the following schedule, which I am proposing for your consideration: 

July 14, 2016: Parties file their respective motions for summary judgment August 4, 2016: Opposition briefs due and any cross-motions due; August 18, 2016: Reply briefs and oppositions to cross-motions due; 
September 1, 2016: Reply briefs on cross-motions (if any) due; 
September 8, 2016: Last day to note dispositive motions for hearing 

This schedule complies with the Court's existing case schedule and meets Judge England's schedule for hearing dates in September 2016. I am open to modifications of this schedule, but note that pushing the deadline a week earlier makes the motions due immediately after the July 4 holiday (which falls on Monday this year). I am also open to pushing the deadlines back, but doing so would require a joint petition to the Court to extend the current dispositive motion cutoff in the current case schedule. 

Next Steps 

1. As I noted during our phone call, I will need to have a proposed Amended Complaint to present to my clients in order to discuss your request for a stipulation. Please prepare a red-line showing any proposed amendments and send that to me at your earliest convenience. I will then talk over the request for a stipulation with our clients and get back to you. 

2. Please let me know if you are agreeable to the following dates on expert reports and discovery: 

May 6: 
May 27: 

Production of Opening Reports (already in the case schedule) 
Rebuttal Reports (if any) due 

June 17: Expert depositions completed 

3. Finally, please let me know if the dispositive motion schedule outlined above is acceptable or if you would prefer to petition the Court for an extension of the dispositive motion cutoff. 

Steven G. Jones 
Holland & Hart LLP 
222 So. Main Street, Suite 2200 
Salt Lake City, UT 84101 
Phone (801) 799-5828 
Mobile (206) 356-3360 
E-mail: sgjones@hollandhart.com 
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II OLLAND& IIART I'J 
CONFIDENTIALITY NOTICE: This message is confidenlial and may be privileged. If you believe that this email has been sent to you in error. please reply to the sender that you received the message in error; then please delete this e-mail. Thank you. 
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RichardT. Drury (State Bar No. 163559) 
Michael R. Lozeau (State Bar No. 142893) 
Douglas J. Chermak (State Bar No. 233382) 
LOZEAU DRURY LLP 
410 12th Street, Suite 250 
Oakland, Cali fornia 94607 
Tel: !51 0) 836-4200; Fax: (51 0) 836-4205 
E-mail : richard@lozeaudrury.com 
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I ' Ti lE NITED STATES DISTRICT COCRT 

FOR TI-lE EASTERN DISTRICT OF CALIFORNIA 
16 GLOBAL COMMU ITY MONITOR, a 

I 17 California nonprofit corporation; LABORERS' 
II TERN/\ TIO AL U ION OF NORTH 

IS AMERICA LOCAL UN ION NO. 783, an 
organized labor union; RANDAL SIPES, JR .• an 19 individual; RUSSEL COVINGTON, an 

20 individual; 

2 1 Plaintiffs, 

22 
vs. 

23 
MAMMOTH PACIFIC, L.P., a California 

2-1 Limited Partnership; ORMAT EVADA, r C., 
a Delaware Corporation; ORMAT 25 
TECI rNOLOGIES. INC .. a Delaware 

26 Corporation; and DOES 1- X. inclusive, 

27 Defendants. 
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Case No.: 2: 14-cv-01612-MCE-KJN 

FIRST AM ENDED COMPLAINT 
FOR DECLARATORY AND 
INJUNCT IVE RELIEF AND CIV IL 
PENALTIES 

[Clean Air Act, 42 U.S.C. §7604(a)l 
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19 

20 

21 
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GLOBAL COMMUNITY MONITOR ("GCM"): LABORERS' INTERNATIONAL 
UN ION OF NORTH AMERICA LOCAL UN ION NO. 783 ("LiUNA"); RANDAL SIPES. JR.: 
and RUSSEL COVINGTON (collectively, "Piaintill"s"), by and through their counsel, hereby 
allege: 

INTROD Cfl ON 

I. This lawsuit seeks to remedy violations of the federal Clean Air Act ("Act"') and 
the Great 8asin Unified Air Pollution Control District's (''GBUAPCD" or "Air Districl'') Rule 
209-A (Standards for Authorities to Construct) and Rule 209-13 (Standards for Pem1its to 
Operate) by Defendants MAMMOTH PACIFIC LIMITED PARTNERSHIP (L.P.) ("MPLP"), 
ORMA T NEVAOA, INC. ("Onnat Nevada"). and ORMAT TECHNOLOG IES, INC. (''Ormat 
Technologies'') (collectively, Om1at Technologies, MPLP and Onnat Nevada shall be referred 
to as "Orman. 

2. Om1at has illegally constructed and operatcd-tftree four geothermal power plants: 
eRa prepeses te eeRstruet anEI eperate a l'ettrtll pewer plllnt. in Mono County, with...!!.J)(llcntiaiJ.Q 
emit :!50 pnumb p..:r da' t"lhs 'dav") or gr..: ate• nr fugitive emissions of volatile organic 

with Rule 209-A and 209-B. In particular. Onnat has failed to implement best avai lable control 
technology ("'BACT') and emissions on:~cts at any of its plants to mitigate the plants' excess 
VOC emissions. as required by Rule 209-A. 

3. The Great Basin Unified Air Pollution Control District ("GBUAPCD'' or '·Air 
District'') is the agency responsible for air quality regulation in the Great Basin Valleys 
(''GBV'') Air Basin, where Ormat's geothermal plants arc located. The GBV Air Basin 
encompasses Mono, Inyo, and Alpine Counties. TI1c Air District has established rules and 
regulations to reduce the emission of ozone-forming pollutants such as VOCs. including Rule 
209-A and Rule 209-B. 

4. Rule 209-A prohibits the issuance of an authority to construct ("ATC'') pem1it 
for any new stationary source or modification to a stationary source that emits 250 pounds per 

2 
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10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

26 

27 

day (" lbs/day"') or more ofVOCs unless the facility requires emissions offsets and installs 
BACT. which is generally defined as the most effective emissions control technique achieved in 
pract ice for the category or class of source to which it appl ies. A facility' s approved emissions 
limitation (potential to emit) is considered the facility' s emissions rate for purposes of applying 
Rule 209-A. Rule 209-A, sect. C. I. In addition. Rule 209-A requires an applicant to certifv 
that all other stat ionao· sources in the State O\\ ned b> the applicant arc in compliance \\ith all 
applicable emission limitations and standards under the Clean Air Act. 

5. Rule 209-8 prohibits the issuance of a penn it to operate ("PTO") for any new or 
modified stationary source to which Rule 209-A applies unless the 0\\11Cr or operator of the 
source has obtained an A TC penn it granted pursuant to Rule 209-A, and ensures that all 
required emissions o ffsets will be implemented at s tan-up and maintained throughout the 
source's operational life. Rule 209-8 also prohibits ·•start-up periods" of over 90 days for 
s imultaneous operation of an exis ting source with a new or replacement stationary source. Rule 
209-8. sect. A.3. 

6. Onnat 0\\115 and operates llle-three-four exis ting geothermal power plums, known 
as the Mammoth Pacific I Geothennal Facilit' l::ast ("MP-1 East") and Mammoth Pacific I 
<u.:othcrmal racility West ("MI'-1 Wc~l"l. (together referred to as MP-I}Mamnieth Pueifi&-1 
GeetheAnal raeility ("MI' 1"), Mammoth Pacific II Geothcnnal Facility (''MP-11 '') and Pacific 
Lighting Energy Systems Unit I Geothennal Development Project ("PLES-1") (collectively, 
"Ormat Complex''), and one planned geothennal replacement plant ("M-1 ' ') iR the C85a Diable 
g;~A!h~rmal t:l~·· elepoReAt eomp l ~·• (" Ct! ;a Diuhle Geetllermul Dt!veleplfl~Ht''). leeatet:l twa miles 
east af Matnmeth La lEes. Califomitl:; iH the MeAe beRg Valley K1l8'"''1l Geetherf!la l Resmme 
i\r.aa ("I:GRA"). The Casa Oiable Geethennal De•.elepmeHt is leeatetlwithiB the GBV Air 
B&sffi.' 

28 ' A ~lrfil1h plant is proposed for the Casa Diablo Complex, Casa Diablo IV, a new 33 MW binary power plant with 16 wells and n pipeline system on In yo National forest lands and 
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7. The plants emit VOCs in the form of fugitive motive fluid emissions of either n-
pentane or isobutcne through valves, flanges. seals. and other unsealed joints in facility 
equipment, at levels above the Rule 209-A threshold. 

8. Each plant in the Onnat Complex was initinllv issued an authorin ' to construct 
( .. A T< ... "J permit and a permit to operate r·PTO .. l authoriting emissions~s of 250 lbs/day 
each thereb\ reaching the Rule 209-A threshold. Due to modifications. combining of emissions 
limits. and changing of name-, . all four plants have recei\cd subsequent A I C and PTO permits 
as recently as 2013 for M P-1 and 20 14 forM P-11 and PU::S-1. Despite the fact that all four 
plants surpass the Rule 209-A threshold. none of these permits implement OACT or require 
cmbsions olfsets. Therefore. these facilities continue to operate without permits ffi..et)ffltttilmee 
Yritflrcyuin.:d b\ Rule 209-A tWand Rule 209-B. 

&L_Ormat has violated Rule 209-A and Rule 209-B because it applied for, !100 
obtained. and operates under permits authorizing combined emissions limits for MP-1 as a 
single source. and for MP-11 and PLES-1 as a single source. of500 lbs/day each of fugitive 
VOC emissions- double the Rule 209-A threshold - without installing BACT, without 
obtaining emissions ofTsets, and without obtaining permits in cornplillnce with Rule 209-A and 
Rule 209-13. Om1at subsequently modified the MP-1 plant in 20 13 without complying with 
Rule 209-A or Rule 209-13. 

~lQ,__Ormat has further violated Rule 209-A and Rule 209-13 by propos ing to construct 
and operate the M-1 rcplaccmem plant simultaneously with the MP-1 plant for up to t\\O years 
at a combined VOC emission rate of705 lbs/day. more than eight (8) times the maximum stan­
up period a llowed by Rule 209-B. nnd wi thout first obtaining a Rule 209-A permit. installing 
BACT and obtaining emissions olfsets ut either plant. 

I~_I_I._Finally, Ormat !has violatinged Rule 209-/\ and Rule 209-13 by owning and 

28 adjacent private lands (""CD-IV'} CD-IV has applied for permits from the Air District pursuant to Rule 209-A. but has not yet been 8JlJlF9\·ell ar constructed. 
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ATC permit pursuant to Rule 209-A, or a PTO permit pursuant to Rule 209-B, for the Ormat 
Complex as a whole. 

+hlb_ The four geothermal plants in the Om1at Complex hal_£s connected operations 
that meet Rule 209-A 's definition for a single stationary source. The Om1at Complex plants arc 
0\\11ed and operated by the same company. located on adjacent lands, and dependent upon and 
atrcct the process of one another as the' share a ~ommon geothennal wcllficld-eHhfee 
~- share a common control room. share common pipes which carry geothermal fluid to and 
from the well fie ld. lffi4-share other common faci lities for economy and operational efficiencies, 
and even share emissions limits per the terms of their ATCs and PI Os. 

-1-b!.J.:_ The pem1itted YOC emissions of the Ormat Complex total I 000 lbslday from 
combined point and fugitive motive fluid emissions. The Om1at Complex thus has the potential 
to emit I 000 lbs/day of YOCs. Ormat was required to install BACT or obtain emissions offsets 
for the Om1at Complex pursuant to Rule 209-A. Its failure to do has resulted in ongoing 
violations of Rule 209-A and 209-B for over twenty years. 

~.!.:L....As a result of each Defendant's unlawful conduct, and failure to install 
appropriate emissions controls to OOtltffll reducy the Ormat Complex facilities ' fugitive VOC 
emissions pursuant to Rules 209-A and Rule 209-B, excess amounts ofham1ful YOC emissions 
have been and are still being released into the atmosphere C\CD da\ . 

-1-h 15. Plaintiffs GCM and LiU A arc non-profit organizations whose members live, 
work and recreate in the direct vicinity of the Onnat Complex. Plaintiffs Randal Sipes. Jr. and 
Russel Covington are individuals who live. work. and recreate in the direct vicinity of the 
Ormat Complex and within tho.: air basin affected by Ormat's illegal air pollution. All Plaintiffs 
are and wi ll continue to be adversely affected by the air pollution from the Ormat Complex at 
levels far above those pcnnittcd by federal law. 

J URISDICTION AND PREREQUISIT ES TO FILI NG 
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-1-S-:.!.Q,_This Court has jurisdiction over this action pursuant to sec tion 304(a) and (c) of 
the C lean Air Act, 42 U.S.C. §7604(a) and (c), and pursuun11o federal ques tion jurisdiction 
undcr28 U.S.C. §1331. 

_17_. __ 0n May 7, 20 14, Plaintiffs gave notice ofOrrnat's Clean Air Act violations and 
Plaintiffs ' intent to file suit by mailing a otice of Intent to Sue lcner ("'NO I") 10 Onnat, to the 
Administrator ofthc United States Environmental Protection Agency ( .. EPA''), to the Regional 
Administrator of EPA Region IX. and to the State of California. as required by §304(b) of the 
Act, 42 U.S.C. § 7604(b). The NOI informed Ormal that Plaintiffs intended 10 sue Orrnat 
unless it came into compliance with the C lean Air Act within six ty (60) days. A true and 
correct copy of the NOI is attached here to as Exhibit A. 

18. On Ma\ 22. 2016. Plaintiffs g;l\e notice nfOrrna t's addi tional C lean Air Act 
dolations and Plaintiff.~· mtcnt to amend its complaint to include a nC\\ cause of action h\ 
mai ling a Notice of Intent to Sue letter 1 .. 1'01"") to Orrnat. to the Administrator of the United 
States Endronmcntal Protection Aecnc\ ( .. EPA .. ), to the Rceional Administrator nf EPA 
Region IX. and to the Sta te of Cali forn ia. as requ ired bv §304{b) of the Act. 42 U.S.C. § 
7604!b). The NOI informed Ormnt that Plaintiffs intended to sue Ormal unless it came into 
compliance with the Clean Air Act within sixtv (60) davs. A true and correct copy of the NOI 
is attached hereto as Exhibit B. 

-l+.l'L_ - More than 60 days have passed since service of the notices described in the 
previous paragraph. Ormal remains in violation of the Clean Air Act. Neither EPA, the state. 
nor the Air District have commenced, nor arc diligently prosecuting. a civil action in a court of 
the United States or any slate to require compliance with the federal C lean Air Act requirements 
pursuant to 42 U.S.C. § 7604(b)( I )(B). 

~20. Onnat did not come into compliance with Rule 209-A or Rule 209-B during the 
60·day period, and did not meaningfully respond to the 01 with any evidence 10 suppon a 
basis to withdraw the NOI. Wfttle..ln response to Plaintiffs' first notice letter. Orrnat's counsel 
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include the additional cause of action. 

+9-,I.L.._ This suit seeks declaratory and injunctive relief, civil penalties, and an award of 
the costs o f this litigation against Ormatto ensure that Onnat fully complies with the 
requirements of the Clean Air Act. 

2-().;22. Onnat has vio lated, and continues to violate Rules 209-A and Rule 209-B by 
constructing and operating the existing Ormat Complex facilities without requisite Rule 209-A 
and Rule 209-B pern1its and without complying with Rule 209-A and 209-B 's requirements. 
Ormat has violated, and continues to violate Rule 209-A and 209-B by proposing to construct 
and operate the M-1 facility without complying with the requirements of Rule 209-A and Rule 
209-B. Rule 209-A and Rule 209-13 ha'c been approved by the U.S. Environmental Protection 
Agency ("EPA") as part of the State Implementation Plan ("SIP"). Pursuant to§ 30-l(a)( I) of 
the Clean Air Act, 42 U.S.C. ~ 7604(a)( l ), Plaintifls may enforce the State Implementation 
Plan. 

VENUE 

~23. Venue is proper in the Sacramento Division of the of the Eastern District of 
California pursuant to section 304 of the Act. -12 U.S.C. § 7604, and 28 U.S.C. §§ 139l(b), (c), 
and (c) because a substantial part ofthc events or omissions giving rise to the claim occurred in 
the County of Mono (''Mono County''). M PLP either resides or has its principal place(s) of 
business in this District , and the facilities that are the subject of this Complaint arc located 
with in Mono County. 

PA RTI ES 

~2-1. PlaintiiTGLOBAL COMMUN ITY MON I !'OR ("GCM") is a non-profit 
corporation organized under California 's Corporations Law. GCM, founded in 200 I, trains and 
supports communities in the use of environmental monitoring tools to understand the impact of 
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air pollution and toxic chemical releases on their health and the environment. GCM is 
dedicated to, among other causes. reducing the levels of unhealthful air pollution to which its 
members and members of the public are exposed. GCM works through its members to 
empower local communities to demand their right to clean air by training its members to 
identify sources of illegal pollution, working with industrial neighbors to reduce facility air 
emissions. and by enforcing s tate and federal air quality laws. 

~25. GCM has members who live. work. and recreate in Mono and In yo counties, 
including in the direct vicinity of the Town of Mammoth Lakes and the Ormat Complex. 
Members ofGCM regularly breathe the excessively polluted air of the Great Basin Valleys 
("GBV") Air Basin and have a direct interest in the outcome of this action. These members arc 
regularly exposed to the localized and regional air pollution caused by Ormat's illegal 
construction and operation of its geothcm1al power plants in vio lation of federal law, including 
but not limited to GCM member Randal Sipes, Jr. Members ofGCM have suffered, and will 
continue to suffer, injury in fact as a result of the violations of law at issue in this action. 
including but not limited to, being forced to breathe heavily polluted air at levels substant ially 
higher than those allowed by federal law. 

2+.26. Plaintiff LABORERS' I TER ATIONAL UNION OFNORTII AMERICA 
LOCAL UNION NO. 783 ("LiUNA'') is a non-prolit laborers · and public service employees ' 
union. LiUNA advocates to as sure its members access to a safe and healthful environment, 
both on and off the job. including advocating for policies and changes in development projects 
that reduce air pollution. LiUNA has members in or near Mono County and the adjoining lnyo 
County. LiUNA has members who live. work, and recreate in Mono and lnyo counties. 
including in the direct vicinity of the Town of Mammoth Lakes and the Ormat Complex. 
including but not limited to Mr. Sipes and Mr. Covington. 

&fL_LiUNA and its members in Mono and lnyo Counties have several distinct legally 
cognizable interests in this project. LiUNA members regularly travel to the Mammoth Lakes 
area of Mono County to work and recreate. LiUNA members are presently, and wi ll continue to 
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be. exposed to degraded air quality and other risks related to construction and operation of the 
Onnat Complex facilities that have not been adequately analyzed or mitigated. The interests of 
LiUNA members arc unique and will be directly impacted by the project. LiUNA 's interests 
are not adequately represented by other parties. 

~28. The interests of LiUNA ·s members that arc at stake in this action are gcnnanc to 
LiUN A's organizational purpose. LiUNA 's Local Union Constitution charges LiUNA with the 
responsibility to enhance. preserve and protect the welfare and interest of its members. 
LiUNA 's Statement of Organizational Purpose states in pertinent part: 

LIUNA Local Union No. 783 hereby commits to the followi ng organizational purposes on behalf of its members: 
• To protect recreational opportunities for its members to improve its members quality of life when on· the job; 
• To assure our members access to safe, healthful, productive, and esthetically and culturally pleasing surround ings both on and offthejob; 
• To promote environmentally sustainable businesses and de,·clopmcnt projects on behalf of its members. including providing comments raising environmental conccms and benefits on proposed development projects: 
• To advocate for changes to proposed development projects that will help to achieve a balance between employment, the human population. and resource usc which will penn it high standards of living and a wide sharing of life's amenities by its members as well as the general public; 
• To take steps to preserve important historic, cultural, and natural aspects of our national heritage, and maintain, wherever possible. an environment which supports diversity and variety of individual choice: 
• To advocate on behalf of its members for programs, po licies. and development projects that promote not only good jobs but also a healthy natural environment and working environment, including but not limited to advocating for changes to proposed projects and policies that, if adopted. would reduce air, soil and water pollution, minimize hann to wildlife. conserve wild places, reduce tramc congest ion, reduce global warming impacts, and assure compliance with applicable land use ordinances; and 
• To \\Ork to anainthe widest range of beneficial uses of the environment without degradation. risk to health or safety. or other undesirable and unintended consequences. 

LiUNA ' s interests in cfTcctuating this organizational purpose is are not adequa tely represented 
by other parties. 

;!.7-:-~PiaintifTRANDAL SIPES, JR. is a GCM member and a LiU A member who 
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resides in Bishop, California, approximately forty (40) miles from the Onnat Complex. Mr. 
Sipes lives, works, and recreates ncar the Ormat Complex and within lhe GBV Air 13as in, where 
he regularly breathes the air. Mr. Sipes grew up in IJishop, California, within the GBV Air 
Basin, and has lived there for most of his life. He frequently works on construction and road 
projects in and around lnyo and Mono Counties, including wit11in a few miles of the T0\\11 of 
Mammoth Lakes in the vicinity of the Onnat Complex. 

~30. Mr. Sipes regularly recreates in the Mammoth Lakes area. He hikes on trails 
around the Mammoth Lakes area with friends and family as often as twice per week at certain 
times of year, lishes at nearby Lake Mary. Twin Lakes, and Grant Lake on weekends. and 
snowboards during the winter months at nearby Mammoth Mountain. Mr. Sipes is and wi ll 
continue to be directly and adversely affected by air pollution from the Orrnat Complex. Mr. 
Sipes breathers the air during these activities. and suffe rs and will continue to suner injury in 
fact as a result of the violations of law related to the Onnat Complex at issue in this action, 
including but not limited to being forced to breathe heavily polluted air at levels substantially 
higher than those allowed by federal law. 

~lL ... J'IaintiffRUSSEL COVINGTON is a LiUNA member who resides on a Paiute 
reservation about three (3) miles outside of the town of Bishop, California. approximate ly forty­
three (43) miles from the Onnat Complex, within the GBV Air Basin. Mr. Covington lives with 
his wife, 13alery Covington, and has a brother and sister- in-law who live in Bishop. Mr. 
Covington and the members of his family regularly breathe the air in the GOV Air Basin that is 
polluted by excess air emissions from Ormat's operations at the Ormat Complex at levels 
substantially higher than those a llowed by federal law. 

J<h,lb_Mr. Covington frequently visits the Mammoth Lakes area in Mono County in the 
direct vicinity of the Om1at Complex. Mr. Covington travels to Mammoth Lakes a few times a 
year, usually with his wife, to visit the town and shops, where they regularly breathe the air. 
Mammoth Lakes is about a forty to forty-live (40-45) minute drive from Mr. Covington's 
residence. Mr. Covington is and will continue to be directly and adversely affected by air 
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pollution from the Ormat Complex. Mr. Covington suffers and will continue to suffer injury in 
fact as a result ofthc violations of law related to the Onnat Complex at issue in this action, 
including, but not limited to, being forced to breathe heavily polluted air at levels substantially 
higher than those allowed by federal law. 

;+..11.._ Plaintiffs arc persons within the meaning of section 302(c) of1he Act, 42 
U.S.C. § 7602(c), and may commence a civil ac1ion under section 304(a) ofthc Act, 42 U.S.C. 
§ 7604(a). 

~lL_Dcfendant MAMMOTH PACIFIC LIMITED PARTNERSHIP (L.P.) ("MPLP") 
is a California limited partnership with its principal place of business in Mammoth Lakes, 
California. MPLP is an owner and operator of the existing Ormat Complex, including the MP-1, 
MP-11, and PLES-1 plants. MPLP has applied for and obtained land usc permits from Mono 
County 10 construct lhe M-1 replaccmenl plana. As the owner, opcralor, and applicanl for ahe 
existing and proposed Om1at Complex facilities, MPLP is responsible for applying for all 
necessary permits and approvals required for the Ormat Complex, including ATC, PTOs, and 
other air emission permits. MPLP is a "person'' within the meaning ofSec1ion 302(e) of the Acl, 
42 U.S.C. §7602(e). 

~lLDcfendant ORMAT NEVADA, INC. (''Ormat Nevada") is a Delaware 
Corporation with its principal place of business in Reno, Nevada. Ormat Nevada is an owner 
and operator of the existing Onnat Complex, including the MP-1, MP-11, and PLES-1 plants. 
Ormat Nevada is the parent company ofMPLP, and a wholly owned subsidiary ofOm1at 
Technologies, Inc. Ormat Nevada is the owner in fee of the land on which the M-1 replacement 
plant will be constructed, and is the recipient of land usc approvals from Mono County to 
construct M- 1. As the owner, operator, and applicant for the existing and proposed Ormat 
Complex facilities, Ormat Nevada is responsible for applying for all necessary permits and 
approvals required for the Ormat Complex, including ATC, PTOs, and other air emission 
permits. Ormat Nevada is a ·'person" within the meaning of Section 302(e) of the AcL 42 
U.S.C. §7602(c). 
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;++.~Defendant ORI\IIAT TECHNOLOGIES, rNC. (''Ormat Technologies'' ) is a 
Delaware Corporation with its principal place of business in Reno. Nevada. Onnat 
Technologies is an owner and operator of the exist ing Ormat Complex, including the MP-1, MP-
11, and PLES-1 plants. Plaintiffs arc infonncd and believe that Ormat Technologies is the parent 
company of M PLP. Onnat Technologies is the owner in fcc of the land on which the M-1 
replacement facility will be constructed. and is the recipient of land usc approvals from Mono 
County to construct M-I. As the owner. operator. and applicant for the existing and proposed 
Onnat Complex facilities, Om1at Technologies is responsible for applying for all necessary 
pcm1its and approvals required for the Onnat Compli:x, including A TC, PTOs, and other air 
emission pcm1its. Onnat Technologies is a ·'person" \\ithin the meaning of Section 302(e) of 
the Act. 42 U.S.C. §7602(e). 

~37. Plaintiffs do not know the true names or capacities of the persons or entities sued 
as Respondents DOES I through X, inclusive, and therefore sue these defendants by their 
fictitious names. Plaintiffs will amend the Complaint to set fonh the names and capacities of the 
Doe defendants along with appropriate charging allegations when such information has been 
ascertained. 

;6.1JL_As a result ofOrmat's fai lure to comply with Rule 209-A and Rule 209-B, 
Plaintiffs and their members arc being and will be exposed to harmful air pollution that will 
cause acute and chronic respiratory health impacts. This pollution would be controlled ifOnnat 
were required to comply with the Clean Air Act. An injunction from this Court requiring Onnat 
to comply with GRUAPCD Rule 209-A and Rule 209-13 will help to remedy the harm faced by 
Plaintiffs and their members . 

.1+.39. Ormat is subject to the assessment of civil penalties for its violations of the Clean 
Air Act pursuant to Clean Air Act §304(a), 42 U.S.C. §7604(a). An assessment of civil 
penalties would help remedy Defendants' past and present violations of the Clean Air Act. 
would help remove the economic benefit of non-compliance, would have a punitive and 
retributive effect on Defendants, and would have a general and specific deterrent effect in 
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preventing fuwre violations by Onnat and other major sources of pollution. 

~_Q,_ This lawsuit seeks civil penalties against Onnat in each cause of action under the 
Clean Air Act, up to and including $37,500 per day, per violation. 

~_L_Section304(g) of the federal Clean Air Act authorizes the award of$100,000 for 
beneficial mitigation projects to enhance the public health or environment. Such an award 
\\OUld mitigate. to some extent, the harm to Plaintiffs' members living, working, and recreating 
ncar the Project caused by De fendants' ongoing vio lat ions of the Clean Air Acl. 

4{).,4_L When, in this Complaint, reference is made to any act ofOnnat, such reference 
shall be deemed to include the officers, directors, agents, employees, or representatives of 
Onnat who committed or authorized such acts, or failed and omitted adequately to supervise or 
properly to control or direct their employees while engaged in the management, direction, 
operation. or control of the affairs ofOrrnat. and did so while acting within the course and scope 
of their employment or agency. 

LEGAL BACKCROu~D 

+1-:-13. The Clean Air Act ("'Act' ' or "'CAA''), 42 USC§ 740 1 et seq., sets out a 
comprehensive regula tory scheme designed to prevent and comrol air pollution. The Act 
establishes ambient air quality standards and permit requirements for both stationary and mobile 
sources. Congress passed the Clean Air Act in order to prevent air pollution and to protect and 
enhance the quality of the 1ation's air resources so as to promote the public health and welfare. 
42 u.s.c. §740 1. 

4b-l_;!,_ The Act di rects the EPA to prescribe national ambient air quality standards 
(''NAAQS"') at a leve l sufficient to protect the.: public health and welfare. 42 U.S.C. §7409(a) 
and (b). 

~__L_Each state is required to dc,·elop a '·s tate implementation plan" ("'SIP") to 
achiew the NAAQS established by the EPA. 42 U.S.C. §74 IO(a). If U.S. EPA approves a SIP, 
or any rules into the Sl P, its requirements become federal law and arc fully enforceable in 
federal court by the local agency, EPA, or ·'any person." 
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44.-<J.LSection 304(a) of the Clean Air Act. 42 U.S.C § 7604(a), authorizes any person 
to commence a civil action on his 0 \\Tl behalf against any person, ''who is alleged to have 
viola ted (if there is evidence that a lleged viola tion has been repeated) or to be in vio lation of(/\) 
an emission standard or limitation under 1his chapter.'' 

~_L_ The Clean Air Act, 42 U.S.C §§ 7604(1)( 1 ),(3), and (4), broadly defines the term 
··emission standard or limitation'' to mean: 

( I) '·a schedule or timetable of compliance, emission limitation, s tandard of perfomumce or emission standard'' o r 
(3) '·any condition or requirement under an applicable implememation plan relating to ... a ir quality ma intenance plans ... any condition or requirement under Tille VI (42 uses§§ 767 1 ct seq.] (re lating to ozone protection), or any requirement under section II I or 11 2 [42 USCS §§ 74 1 I, 74 12] (without regard to whether such requirement is expressed as an emission s tandard or otherwise)" or 
(4) ' ·any other standard, limita tion, or schedule established under any permit issued pursuant to title v (42 uses§§ 766 1 ct seq.] or under any applicable Sta te implementation plan approved by the Adminis tra tor, any permit te rm or condition, and any requirement to obtain a penn it as a condition of operations·· which is in effect under this chapter or under an applicable implementation plan.·· 

-Ur.l..k_ The Clean Air Act requires the s tates to adopt, as part of thei r S IPs, "enforceable 
emission limitations and other control measures. means, or techniques (including economic 
incentives such as fee s. marketable permits, and auctions of emissions rights), as well as 
schedules and timetables for compliance, as may be necessary or appropriate to meet the 
applicable requirements of this Act." 42 USCS § 74 10(a)(2). 

4+.-~ The Clean Air Act au thorizes loca l air dis tric ts to adopt appropriate air quality 
measures to achieve and main tain the NAAQ . See. e.g .. Sections I 13(b)( l ), 304(a)(2) and 
304(1) of the Act. 42 U.S.C. §§ 74 13(b)( I), 7604(a)(2) & (f); Her Majesty the Queen v. Detroit, 
874 F.2d 332, 335 (6th Cir. 1989); American Lung Ass 'n v. Kean, 87 I F.2d 3 19, 322 (3d Cir. 
1989): United States v. Congoleum Corp., 635 F. Supp. 174, 177 (E. D. Pa. 1986). Once an Air 
Dis trict Regulation is approved by EPA into Californ ia's SIP, it becomes an enforceable 
"emission s tandard or limitation'' as de fined by 42 U.S.C §7604(1)( 1 ), (3), and (4). 

4&.2J1_ The Air District is the local governmental a ir quality control agency charged 
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in Bishop, California. 

+9-,2_L _ _Thc Air District promulgated Rule 209-A (Standards for Aulhoritics to 
Construct) and Rule 209-B (Standards for Permits to Opcrale). Rule 209-A and Rule 209-B 
were adopted by GBUAPCD on or about August 20, 1979. Both rules were federally approved 
by the EPA as part of California· s S IP on or about June 18. 1982. 4 7 fed. Reg. 26380 (J unc 18, 
1982). Thus, Rule 209-A and Rule 209-13 arc part of the Clean Air Act, and have been federally 
enforceable by citizen suit on all dates relevan t to this matter. 42 U.S.C. §§ 7413(b){l), 
7604(a)(2) & (f); Her Majesty rhe Queen v. Derroir, 874 F.2d 332, 335 (6th Cir. 1989). 

~52. By committing the violations of Rule 209-A and Rule 209-D, Om1at has violated 
the Clean Air Act §304(a). 42 U.S.C. §7604(a). by violating an ··emission s tandard or 
limitation'' as defined by 42 U.S.C §7604(1)(1). (3). and (4). 

~iL.Rule 209-A is designed to control air pollution emitted from stationary sources 
by requiring new s tationary sources and modifications to existing stationary sources to install 
BACT and require emissions offsets where construction and operation of the sources wi ll result 
in a net increase in emissions of 250 or more lbs/day of any pollutant for which there is a 

1AAQS. Rule 209-A. set. A. l. A facility's approved emissions limitation (potential to emil) is 
considered the facility's emissions rate tor purposes of applying Rule 209-A. Rule 209-A, sect. 
C. l. 

*.li_Ozonc is an applicable NAAQS for app licat ion of Rule 209-A and Rule 209-13. 
The GBV Air Basin is classified as a State designated nonattainment area for ozone. 17 Cal. 
Code Regs (""CCR'") § 60201. VOCs, which arc emitted during Om1at's operations, arc 
precursors to ozone formation in the atmosphere, and arc therefore regulated under Rule 209-A 
and Rule 209-B. VOCs are regional air pollutants that ad,·crscly aiTcct 07.one concentrations 
throughout the air basin - not only in the area near the source. 
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~l_LRulc 209-A defines ··Stationary Source" as ·'any aggregation of air-contaminant-
2 emitting equipment which includes any structu re, building, facility, equipment, installation or 

operation (or aggregation thereof) which is located on one or more bordering properties within 
the District and which is 0\\11Cd, operated, or under shared entit lement to use by the same 
person." Rule 209-A, set. F.3. Under Rule 209-A. items of air-contaminant-emitting 
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equipment arc considered aggregated into the same stationary source, and items of non-air-
contaminant-emitting equipment are considered associated with air-contaminant-cmiuing 
equipment where the operat ion of each item of equipment is dependent upon. or affects the 
process of, the other; and the opera tion of all such items of equipment involves a common raw 
mate rial or product. !d. 

*.56. BACT is defined as the more stringent of: 

a. The most effective emissions control technique which has been achieved in practice. for such category or class of source; or 
b. Any other emissions control technique found. after public hearing, by the Air Pollution Control Officer or the Air Resources Board to be technologically feasible and cost/effective for such class or category of sources or for a specific source; or c. The most effective emission limitation which the EPA certifies is contained in the implementation plan of any State approved under the Clean Air Act for such class or category or source, unless the owner or operator of the proposed source demonstrates that such limitations are not achievable. Rule 209-A. sect. F. I. 
»57. Rule 209-B prohibits the issuance of a permit to operate for any new or modified 

stationary source or any portion thereof to which Rule 209-A applies unless the 0\\11Cr or 
operator of the source has obtained an A TC g ranted pursuant to Rule 209-A. and the Air 
Pollution Control Officer (''A PCO") confirms that any offse ts required as a condit ion of a Rule 
209-A ATC will commence at the time of or prior to initia l operations of the new source or 
modification, and will b<: maintained throughout the opera! ion of the new or modified source. 
~~Rule 209-B allows a maximum of90 days as a start-up period for s imultaneous 

operation of an cxis1ing stationary source and a new stationary source or re placement. Rule 
209-B, sect. A.3. 
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FACT UAL i\LLEGATIO S 

Facility Background 

5+.59. The C95a Diabla GeatAe~mal Deve l~ Ormat Complex consists oft-hFee 
four existing geothermal plants- MP-1 East and ~t P-1 West, e-14-ench of which arc 5 megawatt 
("MW'') facilit~ wAieA eelllmeneeEI eperatien in (collccth ch known as MP-1!+9&4; MP-11, 
also kno\\11 as "G2." a 15 M\V facil ity-t~meneeEI e('lerat iens i~H-99Q; and PLES-1 , also 
kn0\\11 as ·'G3," another 15 M W facilit1~ wilieR eemmeneeEI e('leratiens in 199G (collective ly, 
MP-1. MP-11. and PLES-1 are referred to as the "Ormat Complex''). 

i\. Fugitive Em issions. 

:SY.ill.__The facilities emit VOCs in the form of fugitive mot ive fluid emissions of 
e ither n-pentane or isobutene, through valves. flanges. seals. and other unsealed joints in facility 
equipment. Doth isobutane and n-pentanc arc considen:d reactive organic gases ("ROGs") and 
VOCs (collectively. ·'VOCs") under respect ive state and federal air regulations. VOCs combine 
with nitrogen oxides ("NOx") to form ozone in the atmosphere. Ozone is a criteria air pollutant 
for which there is a NAAQS. VOCs arc regulated as ozone precursors under Rule 209-A and 
Rule 209-B. 

:\Q~According to EPA, breathing ground-level ozone can result in a number of 
health eiTects that are observed in broad segments of the population, including ttta~91Hl-f 
respiratory symptoms. ~n~ecrea~cd lung function, and inflammation of airways. 
Respiratory symptoms can include coughing, throat irritation. pain, burning, or discomfort in 
the chest when taking a deep breath. and chest tightness, wheezing. or shortness of breath. 
Breathing high daily concentrations of ozone is also associated with increased asthma attacks. 
increased hospital admissions, increased daily mortality. and other markers of morbidity. Sec 
ht1p://ww\.v.epa.gov/apti/ozonehealth/oopulation.html. 

B. Mammoth Pacific l Geothermal Facili ty. 

6~62 . MP-1 was the first geothcm1al !*orH-facility at the Orn1at Complex, 
commencing operation in 1984. It includes o-14-two 5 megawatt ( .. MW'') binary power plant,l 
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which draW\.J:'S geothermal fluid from the shared geothermal well field, as well as production and 
injection fluid pipelines. and ancillary facilities. MP-1 is located on private land owned by 
Orrnat Nevada. 

6.1 .63. The MP-1 facility consists of two units- MP-1 West and MP-1 East. As a 
whole, the existing MP-1 facility has potential to emit VOCs itHH'ftt~f·Uffl*elrinl~ll.t a rat'< 
of 500 lbs/day (~onsJre!H'}. Tile MP I faeility has eee~ting al aoolll half of i~ 
pem1it1efl eaJ:)aeity sit~ee at least 2() I Q. 

UU..!:L._ The Air District issued the original PTOs for tht: MP-1 faci lity on or around 
May 16. 1988. Ml-'-1 was originally permitted by GBUAPCD as t\\0 facilities under t\\ 0 
separate PTOs. PTO No. 325 was issued on May 16. 1988 forM P-I Wt:st (aka "G I unit I 00' '), 
a 5 M w~ power plant. PTO No. 328 was issued on May 16. 1988 forM P-1 East (aka "G I unit 
200' '). a S M\\'e power plant. On or around October 2, 1991 , a s ingle permit to operate was 
issued for the combined MP-1 facility. PTO No. 60 I. 

63-:65. On or around June 24. 2009, the Air District approved Ormat's nroposal to 
combine allowable emissions of the MP-1 units and issued ATCs and I'TOs 601-03-09 for MP-1 
West and 602-03-09 forM P-1 West. On er arettntl FebrHHI) 8. 2() I Q. GBUAPCD issHefl PTOs 
Nos. 6()2 03-(W..und 6() I ()3 09. whieh appFa¥ed a eomhlfle~issiens lin'! it fer MP I 6&st&nd 
MP I West ef5()() lllstdny-teffi~BS.EIIlfl ehaAgetlthe Atllfles efthe faeilities. MP-1 
West was renamed "G I unit I 00." and MP+LEast was renamed ··G I unit 200.' ' 

(ri.,('...!IL_The combined emissions limit resulted in an emission le,·el of 500 lh~ 'dav of 
VOCs from the s ingle MP-1 fac ility. doublc-in~<ref 250 lbs/day of VOCs. This emission 
leve l required MP-1 to implement BACT and require emissions offsets pursuant to Rule 209-A. 

~QL__ Ormat failed to apply lor or obtain an ATC permit pursuant to Rule 209-A. On 
or around May I, 2013. GBUA PCD issued ATC Pem1it Nos. 60 1-04-13 and 602-04-73. which 
authorized facility equipment replacements to upgrade turbines and condensers, and approved a 
change in motive fluid . one of these permit.s implement BACT for MP-1. The MP-1 air 
permits s imilarly do not treat the Ormat Complex as a single stationary source. and fail to 
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C. M-1. 

oe.,(.l!l_ln November 2012, Mono County approved land use permits for the M- 1 
replacement plant, which will generate 18.8 MW of electricity, and will replace the 14 MW 
MP-1. During M-l's 30-ycar operations, the M-1 plant will emit at least 205 lbslday of VOCs in 
the form of fugitive n-pentane emissions, an o7.one precursor. through valves. nanges, seals. and 
other unsealed joints in facility equipment. Ormat allowed the ATC for M-1 toe:-.pire on Mav 
19. 2016. hut docs not intend to abandon the project. - During the two-year startup phase. M-1 
and MP-1 will operate s imultaneously, resulting in combined net fugitive VOC emissions of 
approximately 705 lbs/day (MP-rs 500 lbslday plus M-1 's 205 lbslday). 

D. t\ lammoth Pacific II Geothermal Facility. 

6=7-,Q.'L_Thc MP-11 facility is also located on Omm·s private lands, just 1.200 feet 
east-northeast of the MP-1 facility and directly adjacent to i1. MP-11 shares production and 
injection well fields with Ml'-1, such that geothermal nuid produced from the production wells 
can be conveyed to either of the two plants, and spent (cooled) geothermal nuid discharged 
from either of the two plants is injected into any of the available injection wells. MP-11 operates 
under a Conditional Use Permit ("CUP'' ) from the County. 

~lQ,__On or around July 26. 1988. GBUAPCD issued t11e original ATCs for the MP-
11 facility. ATC Nos. 329 and 583. The original PTO for MP-11 was issued in 1991. 

E. PLI<:S-1 Gcothcrm:lf Development Project. 

(,l).,lL_PLES-1 is a power plant which is a ·'twin" to the MP- 11 facility. PLES-1 and 
its associated geothermal production and injection wells arc located on adjacent public lands 
administered by the U.S. Forest Service. MP-11 and PLES-1 were permitted simultaneously by 
the Air District, but were issued separate permits. 

+0. 72. In 1989. G 13UAPCD issued the original A TCs for PLES-1, ATCs Nos. 279 and 
575. The original PTO for PLES-1 was issued in 1991. On or around June 24. 2009fe8RIBI) 8. 
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~. GBUAPCD issued PTOs Nos. 583-03-09 (MP-11) and 575-03-09 (PLES-1), approving a 
combined emissions limit for MP-11 and PLES-1 of 500 lbs/day total VOC emissions from 
combined point and fugitive isobutene emissions. 

1 ~LL__Ncither PLES-Inor MP-11 have applied for ROr installed BACT. 
F. Connected Operations. 

+:h1L._Onnat owns and operates the-+flree four existing geothermal facilities- MP-1 
(East and West). M P-11. and PLES-1- as a single source. The operation of the equipment of all 
~four facilities is dependent upon and affects the process of the other facilities' equipment. 
The operation of all tflfee-four facilities relics on the same raw geothermal material extracted 
from, and injected into. the same underlying resource. MP-1. MP-11. and PU:~S-1 rely on the 
same production wells and same underlying water resources. tl!'e-arc opyratcu from a single 
control room and other shared faci lities. have connected pipelines. have the same contract 
limitations on collective power production, hnvc a single reclamation plan, and are operated by 
the same company, Onnat. J:lcctricitl generated at MP-11 p011crs the !lli>duction 11clls for MP-
L The H\reefour facilities also fall under the same industrial grouping - SIC Code 491 1 
(Electric Services), and NAICS Code 22 111 9 (Other Electric Power Generation). 

+3,1i:_ The existing production and injection 11clls of the MPLP Orm!!l Complex are 
operated as a single system. Hot geothem1al nuid from the production wells arc routed to one or 
more of the existing power plants. where heat is extracted by the binary process, then the cooled 
fluid is injected into one or more of the injection wells. The fourH\ree facilities share a single 
combined physical pumping capacity of about 6.900.000 pounds per hour (''pph''). This 
physical pumping limit will not change with the M-1 replacement plant. Any increase in now to 
the new M-1 plant over the existing now to the MP-1 plant must be offset by directly 
corresponding reduct ions in now to the MP-11 and/or PLES-1 facilities. 

+-hlfl.:...__The faci lities have a shared pipeline system. The existing Ormat Complex 
pipeline system will deliver the geothem1al fluid to and from the new M- 1 plant site. The 
existing production pipeline system passes immediately south of the proposed M-1 plant s ite. 
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The proposed M-1 OEC unit would be connected 10 the existing Onnat Complex pipelines via 
new, above ground. production and injection fluid interconnection pipelines. Finally, the 
isobutenc used at the new M-1 facility will be transferred to ei ther the MP- 11 or PLES-1 plant 
sites as makeup motive nuid for those faci lities. 

~ZL.Onnat has constructed and operated the existing MP-1, MP-11. and PLES-1 
plants \\ithout installing BACT or requiring emissions offsets for the facilities, in violation of 
Rule 209-A and Rule 209-B. Onnat has also proposed to construct and operate the M-1 plant 
simultaneously with MP-1 for two years without installing 13ACT or requiring emissions offsets 
for the facilities, in violation of Rule 209-A and Rule 209-B. 

~lL_As a result ofOm1at's illegal construction. modilication, and operation of the 
Onnat Complex plants and proposed M- 1 plant without complying with the federal Clean Air 
Acl Rule 209-A and Rule 209-B. PlaintifTs arc presently being exposed to air pollution at levels 
far above leve ls allowed by the Clean Air Act. 

++.~Every day since approximately January I , 1989 that Ormat has failed to install 
BACT and require emissions offsets at I he Onnat Complex in violation of Rule 209-A and Rule 
209-B is a separate and distinct violation of the Clean Air Act. subject 10 penalties and 
injunctive relief under I he Act. Each addit ional violation of Rule 209-A and Rule 209-13 
identilied below is also a separate and dis1inct violation of I he Clean Air Act, subject 10 
penalties and injunctive relief under the Act. Plaintiffs intend to seck the maximum penalties 
and injunctive relief allowed by law for each and every day for the entire statute of limitations 
period from July 8. 2009 through the present and through the date that Onnat comes into 
compliance with the Clean Air Act. 

+lk~Unless 1his Coun enjoins Om1at's operations, Plaimiffs, and members of the 
Plaintiff organizations, will continue to be exposed to unlawful levels of air pollution from 
Om1at's geothcnnal plants at approximately twice the level allowed by federal law. 

CLAIMS FOR RELII!:F 
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FIRST CAllS£ OF ACTION 
~ .\ ir Ael, 12 l ' .S.C. §7611 l(a) l/iolftt.i~ flli~osffig-lirM-ed~mJ-Medf.fying, M P I W#hout-tomplfing-+¥itb-R-ule-W9-A-) Deelaratery and-f.njueeth•e Relief:, Ch·il Penal.tes 

By .~I! fll.ai.•1tiffs Agoi-n51-AII DeftmdeHI5 
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8C:l. MP I is a stationafT"S91Jree 115 defines b} Rule 2()9 A. scet. F.3. MP lh85 e 
een~bined. tJermittea emissions limit or)()() lbslelay total VOC eA1issiOilS. ana is therefore 
subjeet to Rule 2()9 '\ ·s BACr anthffit~offs~treq11i~ 

~r am11nd May I. 2()13. Ormet Aflplied for. and GBU/\PCD isst•ed.ATC' Permit 
~~h~ffie~~~lltffi.i.Hootit»Hf.M-!2+Aletltt~pttletlt-IO 
11pgmtle faeility ttlrbines end eontlensers. end BfJtJra\ed a ehenge in motiYe nuitl. 

82. '4P I was s11bjeetto Rule 2()9 A at the time 0flflalllflflliel:l for ana obtai11ellthe 
modi fieation permits. 

83. Rule 2()9 \ delines ··mAdili~lllion·· as "11ny flh~·sieal ehange in. elumge in method of 

repair shall 1101 lle eensidemd te be a physieal eha•~ge:· Rule 2Q9 /\. seet. F.2. Changes tllat are 

(f>rOYideathe inere85e does not eNOeed tl~e Of>emting design eaf!Beit} ofH-li! sotuee). inerease in 
H-le-IJOIIrs of operation. ana ehange in O\\nershifl el=the souree. !d. 

84. The eeti~·ities BflfJFO\'etl ATC Penni! Nos. 6() I 0<1 13 ana 6(}2 ()I 73 eonstitutetl a 
stationary so~:~ree meaifieatie11 ·,•,•ithin the meaning of R~:~le 2()9 A eHtlthe federal Clean Air Aet. 

~at therenfler eenstrueted the modifieatiens. ana eegan OfJereting MP 1115 
medifiea stlltiellllf}' seuree ~~itllin tile manning efRule 2()9 A and th~eun AirAet. 

86. Ormet feiletlte eompl-y-wtt-h R1:1le 299 i\ by Ali ling te install BACT at tile MP I 
raeilit~. failing to reEjllire emissions onsets. Elf!S failing te ebteiA BA ATC pern~it in eemplianee 
wi~~:~-iretHents of Rule 2C:l9 A priof-te-eenstruetffig-tl1e-medifieetions. 

87. 0FAl8t ltlrtl~er 'iioletetl Rille 2(;)9 A by BflfJiying f-er ana ei:Jieining pernlits te lllOair) 
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MP I ~~llile it awned and e!)ef8te8 ether statienary sellrees within Califemia wllieh were ellt ef 
een1plianee v. ith applieable Clean i\ir Aet Blltl SIP emissien limitatiens and stanEiarEis. R11le 
209 A. seet. A.2. At tile tin1e Orm~plied fer llfiEI ebtainee ATC Permit ~las. eg I 0 1 13 BAS 
602 04 73, Ormftt-WI!s-simul-te~ng MP II end PbGS I as a single-stationer)' se11re e 
~\itt=. a eembines VOC emissiens limit ef500 lbs/Eiay •··•ithellt i11stalling BACT er requiring 

6 
emissiens eflsets fer-MILII and PLI!S I. Orma~lse epeF8ting tf:le Orm~ 
single suHienel)' set~ree withellt i11stalling BACT er een1pl)·i11g wiht wi~er Rille 209 A 8 
r~llef11-5-, 

9 
88. Beeallse Ormat mesifieEI MP I. a11s has een1meneed eJ3eratie11 ef the 111eEiified 10 

planl ,., ithe111 apJll) ing te GBUAPCD fer 8fl 1\TC that reqllires installatien af BACT. Jlurehase II 

12 
efemissien effsets. er etherwise een1plies with all etf:ler R11le 209 ,\ ll?tjlliremenl-5. Ormat has 
~· inlatell and ee11tin11es Ia \'ialate tile Clean Air Aet. Til is \'ielatien has been engeing sinee at 13 

14 
least May I. 2013. OAEl 1!\'ery eay therea-Aer threugh the preseflt 

15 89. Ormat"s vielatia11S ef Rule 209 A ere a vielatien ef en emissien stAAEIIml er 

16 limitatien. '"ithin the meaning efthe Clean Air AeL anEia 'ielati~lc! Aet"!> ne" seuree 
17 re,·iew J3erfen11enee Stltflderd5. 12 U.S.C. Plll(e). The \•ielatiens are engeiftg,-ftnd-wtH 
18 eeftl-imte-tHtless-remeatee-b~rdef'-lffim-tlleteUfL 

19 90-:--etteh Ela) tl1at Ormat fails ta eamJ3IY .,.,•ith Rille 209 A i!HH;I!fl&Fate "lieletien ef the 
20 /\et. ~aeh Ela) that OFRlat mesifieEI MP I v.ithe11t eelflJ!Iying with R11le 209 i\ is a sepamte 
21 ~tt-eHheAet. Eaeh day that OrlllBI aJ3erates MP I ,.,ithallt eempl) •·•·ith Rille 209 A is a 
22 S&f!B!'8{1! "ieiRiien erthe Aet. J:\aeh vielatien enEI eaeh day ef vielatien een~tillltes 11 seJ3aF8te 
23 ~en-sttbjeeHe-penalties. injuneti•,•e ami aeeleratery relief: 

S~<;Qi!liQ ~.H'Sii; Ql• ,t.C+IQ j!oj [ Forma tted: EngliSh (United States) _j ~. --~~~~=-------
25 Clean Air Act, 42 U.S.C. §7604(a)- Viola tion of Rule 209-A (Propos ing to Operate, and Operating, 1\IP-1 Above Rule 209-A Emissions Th reshold Withou t ComJJiying With Rule 209-A and Without Authority to Construct Permit) 
26 

27 Decla ratory and Injunctive Relief, Civil Penalties 
By All Plaintiffs Against All Defendants 28 

Q.h~AII of the above paragraphs arc incorporated herein by reference as if set forth 
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~~Mf'-1 is owned and operated by Onnat as a stationary source within the 
meaning of Rule 209-A and the federal Clean Air Act, and has a ~led-VOC emissions 
limit above the Rule 209-A BACT threshold. 

93. OFmat Ali led te Bflfll)' fi:lr er e"Hai•~ a Rille 2Q9 A ATC (36FAlil fi:lr MP I f!Fier le 
e&mmeneing MP I eperatiens under the een1aiflee..emissiens lin1it, in '• ielatien ef Rule 2Q9 A. 

9+.8:1. M P-1+ East and M P-11 West were originallv pcnnitted in 1987 and 1988 
respectively as two separate facilit ies. each 11ith maximum permitted emissions of250 lbs/dav. 
On or around February 8. 20 I 0, Onnat applied for and obtained P-TOs-1\ TCs Nos. 602-03-09 
and 601-03-09 from GBUAPCD, which approved a combined VOC emissions limit of_-500 
lbs/day for MP-1. The MP-1 facility has a potential to emit VOCs at a rate ofSOO lbs/day. 

~!B.:_ Under Rule 209-1\. a penn it for a new or modified source must be denied if it 
results in !lfl~ increase in emissions of VOCs of 250 or more lbs/day unless BACT and 
emissions oflScts arc required. Rule 209-A, sect. 13.2.a.- The approved emissions limitation 
(potential to emit) is considered the facility's emissions rate for this purpose. Rule 209-A. sect. 
C. I. 

IS 96.85. The current pt:rmit alhms either Ml'·l l:a'>t or 1\11'-1 West to operate at 500 
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lhs/dm. Sin~:e it i~ a comhim:d !h!mlit, if one unit IICn: to operat..: at the full limit of 500 

tim~: allu11~ Lither unit to increase its potential to emit from 250 lh> 'da\ too' ..:r 500 lbs1da\ - an 
im:rcasc of250 lbs/d:)LAt 500 lbslday. MP-l's combined emissions limit is double the Rule 
209-A threshold for requiring both BACT and oiTscts. Because either MP-1 [astor West could 
operate at a net emissions increase of250 lbs/day. BACl and offsetting requirements were 
tri2e.ered for both units under Rule 209-A. Therefure. Rule 2()9 A eem~ee-wft5-f~~ 
MP I frem the time 0Fmet applieEI fi:lr peFmil~ with tile eemaiAeEI emissieas lin1it. 

9-7,~0rmat failed to obtain an ATC permit pursuant to Rule 209-A for the £iJJ.icr 
M P-1 Ea~t ol' M P-1 W..:~t~ prior to commencing operations under the combined emissions 

24 
[!RST AMENDED COMPLAINT FOR DEC LARA TORY AND INJUNCTIVE REUEF AND CIVIL 

PENALTIES 



limit. and has failed to install BACT or obtain required emission offsets at t:ithq MP-1~~· 
2 Ormat is currently operating the MP-1 rast and \Vc~trffimt with a potential to emit of 500 

lbs/day each, wi thout install ing BACT or obtaining emissions otTscts. Thus. Ormat has violated 
the Clean Air Act. Om1at's operations have resulted. and threaten to further result, in emissions 
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above levels allo\\ed by federal law, including VOCs, precursors to the criteria air pollutant 
ozone. 

91!-,JU...__Because Ormat obtained permits and commenced operation ofMI'-1 East and 
M_li\\ est a llowing for a 250 lbs/day net increase in uAder a eemeffie6-VOC emissions from 
either sourcc-limi+etitlA ef SOO lbsldR) klreiii~I-Ettst-ftt!ti-We;.t without applying to 
GBUAPCD for a Rule 209-A pennit, without installing BACT, and without purchasing 
emission offsets, Ormat has violated and continues to violate the Clean Air Act. This violation 
has been ongoing since at least February 8. 20 I 0. 

Q-9,~ Onnat's violations of Rule 209-A arc a violation of an emission standard or 
limitation. within the meaning of the Clean Air Act, and a violation of the Act's new source 
review performance standards. 42 U.S.C. §741 1(e). The violations arc ongoing. and will 
continue unless remedied by an order from the Court. 

4 O'hii2..._ Ormat has violated Rule 209-A each and every day since February 8, 20 I 0, and 
continues to violatt: Rule 209-A as set forth above. Each day that Om1tll fails to comply wi th 
Rule 209-A is a separate violation of the Act. Each day that Ormat operates MP-1 bt~t and Mf'-
1 Wc~t without complying with Rule 209-A is a separate violation of the Act. Each violation 
and each day of violation constitutes a separate violation subject to penalties. injunctive and 
declaratory relief. 

TIIIR9 SECONI> CAUSE Of ACTION 
Clean Air Act, 42 U.S. C. §7604(a} - Violat ion of Rule 209-B 

(Proposing to Operate, and Operating, the MP-1 Facility Without 
Requ ired Permits, Including BACT) 

Declaratory and Injunctive Relief, Civil Penalties 
By All P/ailltijfs Against A ll Def e11da11fS 

.w.h2!1._AII of the above paragraphs arc incorporated herein by reference as if set forth 
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again in full. 

.J~2.L_Om1at has violated Rule 209-13 by failing to apply for and failing to obtain 
PTOs from the Air District to operate the air pollutant emitting equipment a t the MP-1 Eas t and 
\\ \!St faciliti£:fr without first obtaining an ATC pennit(s) pursuant to Rule 209-A. Rule 209-
B.A. I. 

IG;.;IJ2. On or around February 8, 20 I 0, Onnat applied for and obtained PTOs Nos. 
602-03-09 and 601-03-09 from GBUAPCD. which approved a combined VOC emissions limit 
for MP-1 Ea,t and MP-1 West of 500 lbslday lbr either ~nurce. Onnat failed to comply with 
Rule 209-B because Ormat failed to first Bflfll' fer er ebtaia en ATC permit fJHFSHBillle I~ Hie 
2()9 A. ene fai led to install BACT and obtain emissions offsets as required under Rule 209-A, 
before it applied for and receiving a PTO pursuant to Rule 209-B. 

1()+.93. Prior to receiving a PTO and beginning to operate the M P-1 faci lity, Onnat was 
required to comply with Rule 209-B, and Clean Air Act§ 173(a). 42 U.S.C. §7503(n). Because 
compliance with Rule 209-B is predicated on compliance with Rule 209-A, by failing to apply 
for and obtain an A I"C pcm1i t in compliance with Rule 209-A. Ornmt a lso failed to comply with 
Rule 209-B. and illegally obtained PTOs that fail to comply wi th Rule 209-B. This violat ion 
has been ongoing since at leas t February 8. 20 I 0. 

~9-t. Ormat's violations of Rule 209-B arc a violation of an emission standard or 
limitation within the meaning of the Clean Air Act, aaEie 'ieletietl efth~ Ael's ae11 seuree 
re·.-ie'' perfermaaee SlaRElBftls. 42 U.S.C. §7 111(e). The violations arc ongoing, and will 
continue unless remedied by an order from the Coun. 

2.i_Om1at has violated Rule 209-B each and every day since February 8, 20 I 0 through 
the present. Each day that Ormat fails to comply wi th Rule 209-B is a separate violation of the 
Act. Each day that Om1at operates MP-1 without complying with Rule 209-13 is a separate 
violation of the Act. Each vio lation and each day of viola tion constitutes a separate violation 
subject to penalties, injunct ive and declaratory re lief. 
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!1. 

I'"Ol' llTII T IIIRI) CAUSE OF ACTION 
Clean Air Act, ~2 U.S.C. §760~(a)- Violation of Rule 209-A (Proposing to Ope nile, and Operating, the 1\1 P-11 and PLES-1 Facilities Without 

Required Permits , Including BACT) 
Declanllory nnd Injunctive Relief, Civil Penalties 

By All P/ailltijfs Agai11st All Defe11da11tS 
147,96. All of the above paragmphs are incorporated herein by reference as if set forth 

again in full. 

.J.Q&-,~MP-11 and PLES-1 arc owned and operated as a single stationary source within 
the meaning of Rule 209-A and the federal Clean Air Act, \\;th approved VOC emissions limits 
above the Rule 209-A BACT th reshold. Ormat was required to comply with Rule 209-A prior 
to operating and/or modifying MP-1! and PLI~S- I. 

~2Ji_Om1at has failed to comply with Rule 209-A by failing to apply for and obtain 
valid a-Rule 209·A ATC pcm1it:.; to construct and operate MP-11 and PLES-1 under the 
combined emissions limit, and by failin g to install BACT or obtain emissions offsets at either 
plant. 

I~IJIJ. The Air Distric t issued A TC 329 for MP-11 in July 26, 1988, limiting VOC 
emissions from MP-11 to 250 lbs/day. I he Air District issued A TC 575 to allow construc tion of 
PLES-1 in 1989. limiting emissions to 250 lbsfda\ of VOCs. On or around Febmary 8, 20 I 0, 
Ormat applied lor and GBUAPCD issued PTOs Nos. 583-03-09 (MP-11) and 575-03-09 (PLES-
1), approving a combined VOC emissions limit of 500 lbsfday, without requiring the plants to 
instaiii3ACT or obtain emissions offsets. The eeHleiBeti emissiei\S-Hmit-Fesulre&it~e 

SOlme VOC emissi~11ble the 2SQ lbshl~e 2(}9 A tluesllel4 

_,_1 O""O""'. __ Undcr Rule 209-A, a permit for a new or modified source must be denied if it 
results in an increase in emissions of250 or more lbsfday of VOCs, unless 131\CT and emission 
offsets arc required at the source. Rule 209-A.B.2.a. The rcnnits issued on Fcbruarv 8. 2010 
for the first time allm\ed cithcr MP-11 or I'LES-1 tu rclca~c up to 500 lbs/da\ of VOl!. - an 
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increase of250 lhs/da\ O\'Cr the prior permit limits. Because e ither MP-11 or PLES-1 could. 
2 operate at a net emissions increase of250 lbsldav. RACT and omening requirements \\Cre 
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triggered for both units under Rule 209-A. 

Ill. 

1-!+..!QL_Ormat failed to obtain a Rule 209-A pem1it5 for MP-11 and PLES-I's combined 
VOC emissions. BREI as a restliL failed to implement BACT and failed to obtain emission ofTscts 
prior to commencing combined operations. 

.J-l }: I 02. Ormat has violated the Clean Air Act and Rule 209-A by proposing to operate, 
and operating, MP-11 and PLES-1 without obtaining a pem1it under Rule 209-A. Ormat's 
operations have resulted. and threaten to further result in. a net emissions increase of air 
contaminants, including VOCs. This violation has been ongoing since approximately february 
8, 2010. 

~I+. I OJ. Ormat's violations of Rule 209-A arc a violation of an emission standard or 
limitation within the meaning of the Clean Air Act,. &REI eftlte Ael·~ Rew setuee r;wie·,, 
per~EffiHflnee-stft!HiarEis. 12 U.S.C. §74 1-J.tet.- The violations are ongoing. and will continue 
unless remedied by an order from the Court. 

+-1-$. 1 0-1. Each day that Onnat fails to comply with Rule 209-A is a separate violation of 
the Act. Each day that Ormat operates MP-11 and PLES-1 without complying with Rule 209-A 
is a separate violation of the Act. Each violation and each day of violation constitutes a separate 
violation subject to penalties. injunctive and declaratory relief. 

f+I.+W..-FO URTI-1 CAUSE OF ACTI ON 
Clean Air Act, ~2 .S.C. §7604(a)- Violation of Rule 209-B (J' ropos ing to Operate, and Opera ting, the MP-11 and PL ES-1 Facilities Without Permits 

Required fiy Law, Including fiA CT) 
Decla ratory and Injunctive Relief, Civil Penalties 

By All Plaintiffs Against All Defendants 

27 ~105. All of the above paragraphs are incorporated herein by reference as if set forth 
28 again in ful l. 
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.j..j..:7.,106. Ormat has violated Rule 209-B by applying for and obtaining PTOs from the 
2 Air District to operate the air pollutant emitting equipment at the MP-11 and PLES-1 facilities 

without obtaining !!&valid A TC permitfs~ pursuant to Rule 209-A. aAEI witheut implementing 
13ACT. anQ_~tt-obtaining emissions ofTsets. Rule 209-B.A. I . 
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~107. On or around February 8, 2010, Onnat applied for and GBUAPCD issued 
PTOs Nos. 583-03-09 (MP-11) and 575-03-09 (PLES-1), which approved a combined emissions 
limit of 500 lbs/day total VOC emissions, and allm,..:d eitha \11'-11 or I'LES-1 to emit ur In 500 
lhslda\' of VOCs. Ormat fi1iled lo install BACT or obtain emissions ofTscts before it applied for 
and received the PTOs. 

~108. Prior to receiving a PTO and beginning to operate the MP-11 and PLES-1 
facilities, Onnat was required to comply with Rule 209-B. and Clean Air Act § 173(a). 42 
U.S.C. §7503(a). Because compliance with Rule 209-B is predicated on compliance Rule 209-
A, by failing to comply with Rule 209-A, Ormat also failed to comply with Rule 209-B, and 
illegally obtained PTOs that fail to comply with Rule 209-B. Ormat has failed to comply with 
these requirements since at least February 8. 20 I 0. 

12Q. Under CleaR Air Aet ~71ll(e). it is ttAlawfttl te aperatl! MP II aHa PL6S I iA 

the MP II &rlEI PLES I faeilities Y~ithet~t eeFllplyiA,; ''ith th~ Ch~uA Air ,'\et"s mm Stlttree re·. iew 
staAeares. :\eeereiRgl}. Ormat llas ·.-ielatee the Rew seuree reviev. ~erferfnaRee standards 
estaelisheEitmEier the Clean Air Aet ~ l ll(e). 12 U.S.C. *7111 (e) Rule 2Q9 R. 0ffmu's 
e~eratieAs lun·e resulted. BllEI threateA te ftuther result iA. a Ret BAlissieAs inerease ef air 

B~flFBJ•i•natel~ ~ebruaF} 8, 2Q I Q. 

+.!+.109. Ormat"s violations of Rule 209-B are a violation of an emission standard or 
limitation within the meaning of the Clean Air Act. allEl I'll' tile .'\~t·s Ae"' seuree revie.,.,. 
pet'fermanee-sta-Reafds. 42 U.S.C. ~7411(e). ~ The violations arc ongoing. and will continue 
unless remedied by an order from the Court. 
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110. Each day that Onnat fails to comply with Rule 209-B is a separate violation of 
2 the Act. Each day that Ormat operates MP-11 and PLES-1 without complying with Rule 209-13 
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is a separate violation of the Act. Each violation and each day of violat ion constitutes a separate 
violation subject to penalt ies, injunctive and declaratory relic!: 

122. 

~FIFTH CAUSE OF ACTI ON 
Glettfl-A.ir ,'\el, 12 li.S.~&IIlfi~H~-&1=-Rule 209 ,\ (Pr&f!eSing Ia CanslrtH.'I Rnd Of!erale M I Witl!eut Cempl~·ing ~\ill! 8.\CT and ~n1issians OffselS Reqtl-We-rnenls 9uring Stnrl l'p 0f!ertHi91*1 

~ale~ Rnd lnjuneti·;e Relie~, Ci~· il Penalties 
By All P-IRi~11if[s AgRil15t, lll-/kfo#l-llmlt5 

123. All of the abe'e flamgraflh3 ere ineoffJomteEI herein b~ referenee us ifset Alrt-h • 

again in full. 

Ormat has faile&-ttl-oo~y proposing to eenstruetand 
operah! theM I replaeement plant silllil-kfHu!eusly with the M~l--Alr ~ctt> te twa ~ears. 

"·ilfltHtl obtaining a Rule 299 A f:lOAflit and v.itheut installing RACI er ebtaining emissiens 

offiets 111 either faeilit). 

125. MP 1·-, e•iisting VOC en1issien limit is 5QQ lbstda). M r; JlFejccted VOC 

t9 tetal. eembinea VOC en1issiRn lin1it ef795 les/8Qy7 
20 WI. This is almost triple the Rule 299 A emissieA·threshohl ef259 lbs/Eley. 
21 triggering the neeel te ebtain e Rule 209 A permit ineluding RACT and emissieAs eiTselS. 
22 

23 

25 

28 

-+l-t2+,7.,------I\MJLI--atld-i\4 I will eperatll as e single stetiemlr) seuree within the meening-E» 
Rule 299 i\ ~r up te twa years enee M I is et1lin~l~et and eJJerate the 

M--1-faei-Htrwitheut een1Jll~ ing \\ ith Rule-2G9 /\ Eluffitg-tl~PiJel'iod.-fffinnHws 
\•iel11tetl. entl eentinues te vielete. Rule 209 A end Clean Air Aet § 173(a). 42 U.S.C. ~7593~a). 

This violation has beeR engoing eaeh anEI e•. ery Ele~ sinee at lees! July I. 2911. 

128. Onnat's vielotiens ef Rule 299 A are a '>'ieletien el' an emission stanaarel er 
Hmitatien within the mellfling eft he Glenn Air Aet. !U1EI ef tlte Aet·s new seuree re\·iew 
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II 
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15 

16 

per~FmaRee SleREiarEis. 12 U.S.C. §7111 (e). The' ieleliaRs are aRgaiRg. eAEI will eaRiiAue 

titlless-reRtediee b) eA artier lfam 1he Ca11rt. 

129. 6aeh de'' 1ha1 Ormal lilils te eaRtpl) with Rule 209 A is a separate \'ialetiaA af 

R11le 2Q9 A is a separate 'ielatiaR af 1he ,'\et !Aeeh ''ialatiaA aAE:I eaeh day af vielatian 
e&ffittltttes a separele-\-i&letiaR subjeetta peRehies, i~i'e BAd deelaralar)' relief. 

s~;n:NTII CWS!; Of .\CTIO:X 
Glefln Ai,...,~et, U l ' .S.C. §7604~4tttioA er Rule 209 ll 

(l>ro1to~ing to CeRslruet11nd Operate M I fer a Lenger Start l 'p Peried ThaR 
~tilted o, Law) 

Deetei"~IHMl-k~ve Relief, Civil lle~Mtkfes 
~loiltliffi-Agoinsf...411-.»efondiHIIS 

130. All of the abeve peregraphs are iHeOFfJ6F81ed hereiR b) reA!reRee as ifset l"erth • 

131. Omtot has lililed te eoRtf.JIY "ith Rtlle 209 B by applyiAg fer and ebtaiAiAg 
peAnits rremthe Air Dis~riet BREI the CaliRI} 19 eeHstrllet BAG sperate the ~4 I replaeenlelll piBilt 

···•ith a slert llfl period efmere than 11ine1) (90) da)S. 

132. Rule 2Q9 B alle,,s a 1Uo:d1m1A1 ef9Q do)~ 11s a start up periae fur 

19 reploeemeHI. R11le 209 Q, seel. A.3. 0Fmel was flFOhibited by Rule 209 B lfam BJltHTff~ 
20 and elltoiniAg on ATC ami PTO ~r theM I liteilit) that eutherit'eda t\'•6 )eer-slert llfl peAOO: 
2 1 n1ere then eight (8) times the mexim11m start 11pperied aile" eEl il> Rule 209 B. 
22 

23 

25 

26 

21 

28 

+13~3h.--f,6~.sr-oo~e M I pleAt will allow a sterll!~ed af ~\O (2) yellf5. whieh 

is 730 do)'S. 

I:; I. 

laAger start 11p peried tha11 allev.ed b) R11le 209 B. 0Fmat h05., ielated. and ee11tin11es le ••ielote. 
R11le 2G9 B e11cl CleBfl Air Aet § 173(a). '12 U.S.C. ~7503(&). Aeditienell). 0Fmat pre poses to 

eeAstruel a11El epemte the M I piM+witfl&tH een1plying with the New Se11ree Re\•iew Stlillclards 
eeAtaiAed iA the Clean Air Aet ~ 173, 42 U.S.C. ~7503 aRE! Rt~le 2Q9 B. TAis vialati&A has !:JeeR 
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engeing eael! en!l e' efY tie) sinee at least J Illy I, 2() I I. 

135. 0Fmat"s ,-ielatiens ef Rille 2()9 R are a 'ieletien ef an en1issien stanE!artl er 
li1nitatien witllin-4fle-meaning efthe Clean Air AeL end er the '\el's new se~o~ree re..-iew 

per~rnurnee steneards. 42 U.S.C. P4 11 (ll). The '+' i~~re-oog()iRg-:-Bfl<l-wH-1-een+tnue 

llRiess ren1edied by an enler frem the Ce~o~rt. 

136. 6aeh day that 0Fmat lilils to eomply '•'• ith R~o~le 209 B is a separate' ioletiotH» 
the .\et. Eeel1 Eley that Onnat preposes te eonstr~o~et. er eonslF11ets. M I '' ithn~o~t eolnfllying '' ith 
~Q B is a separate-T-ioltHte~?the ,'\et. 6ueh '+'iolat-ion--ttfl<l eaeMoy ef, iolation 
~tes 8 separate \"iaJatieA SHbjeeliO flenalties. injtllleti\'e ana eeeJaratory relief. 

~t: IGJ.ITU c.u;s!; OF ACTIOI'l 
Clean Air Act, 42 U.S.C. §7604(a)-- Violation of Rule 209--A (Proposing to Operate, and Operating, the Ormat Complex Without the Permits Required 

by Law, Includ ing BACT and Emission Offsets) 
Declaratory and Injunct ive Relief, Civil Penalties 

By All Plaintiffs Against All Defendants 
+.H--:1 LL...AII of the above paragraphs arc incorporated herein by reference as if set forth 

again in full. 

~l.l 2..:...0rmat has failed to apply for or obtain an ATC permit pursuant to Rule 209-A. 
and has fai led to install BACT or obtain emissions offsets for the Onnat Complex as a single 
stationary source, in violation of Rule 209-A. 

~~11 3. Onnat o"ns and operates the fourt~lr~ existing facilities- MP--1 bl,t. Ml'-1 
Wcsl. MP-11. and PLES-1 - as a single source. The equipment at each of the individual 
geothermal plants is dependent upon and aff~:cts the processes of the other facilities' equipment: 
all fou11~~ fac ilities rely on the same raw geothermal material and production wells. arc 
located in adjacent properties, share common O\\nership, share a single control room, have 
connected pipelines. have the same contract limitations on collective power production, a single 
reclamation plan, and fall under the same industrial grouping- SIC Code 4911 (Electric 
Services), and NA ICS Code 22 111 9 (Other Electric Power Generation). Electricit~ gcnenttcd at 
'I-1P--II P.Q\\Cr~ the production ".:lis tor MP-1. 
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~ill:__ These and other factors make the ~fot!LOnnat facilit ies a single stationary 
source within the meaning of Rule 209-A and the Clean Air Act. 

-l-1-l-:lJ.L The Ormat Complex has total permitted YOC emissions of I ,000 lbs/day. and 
will generate up to 1,205 lbs/day ofYOC emissions during the M-1 start-up period. These 
emissions vastly exceed Rule 209-A ·s emissions threshold of250 lbs/day by a lmost five-fold. 

1-P--: II~Onnat has violated the Act and Rule 209-A by constructing and operating the 
Ormat Complex wi thout obtaining pcm1its for this single stationary source in compliance \\ith 
Rule 209-A, and without installing BACT or obtaining emission offsets. Ormat"s operations 
have resulted, and threaten to further result, in a net emission increase of air contaminants, 
including YOCs. above levels allows by the Act. This violation has been ongoing each and 
every day since approximately January I. 1989. Ormat is subject to penalties and injunctive 
relief for t hese~ violat ions each and every day s ince July 8, 2009. 

1-8-:.L!l.Onnat's violations of Rule 209-A arc a violation of an emission standard or 
limitation within the meaning oft he Clean Air Act~. BAd 11 'iela1ie11 sf the 1\et"s Aew seuree 
~II!Rdords. 12 U.S.C. ~7H l(e). The violations arc ongoing, and will 
continue unless remedied by an order from the Court. 

_,_1"'"'18'-'-. _ _ Each day that Onnal fai ls to comply with Rule 209-A is a separatt: violation of 
19 the Act. Each day that Ormat operates the Om1at Complex plants without complying with Rule 
20 209-A is a separate violation of the Act. Each violation and each day of violation consti tutes a 
21 separate violation subject to penalties. injunctive and declaratory relief. 
22 

~­_, 

25 
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SIXTII CAl'SE OF ACTION 
Clean Air Act, -'2 l i.S.C. §760-t(u)- Violation of Rule 209-A (Proposing to Operate, and Opernting J\IP-1, MP-11 and PLES-1 Without the Permits Required bv Law, Including BACT and Emission Offset~) 

l)ecJaratory und Injunctive Relief. C ivil Pcnaltie~ 
Br All Plaintiffs Against All Defendants 

119. All of the above paragraphs are incorporated herein by reference as if set forth 
again in full. 

120. Onnat has failed to comply with Rule 209-A Section D bv failing to install 
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BACT or obtain emissions o!Tscts for MP-l l·ast\lffiH-00. MP-1 West~. MP-11. PLES-1 
2 des11itc each unit alone resulting in a net increase of250 lbslda~ ofYOCs. 

121. MP-1 Eu~t~, MP-1 We>ill ~Jnil ~QQ. MP-11. and PLES-1. were each 
initial I\ issued ATC lli!nnits authorizing emi$Sions limits of250 lbsldav thcrebv individually 
reaching the Rule 209-A threshold triggering BACT and oiT.<>et1ing reguircmcnts under Rule 

6 
209-A Section D. Subsegucnt ru;rmitting to combine emissions limits for MP-H units and MP-11 
with PLES-1 have not brought emissions levels below the 250 lbslday threshold. and ha. in fact 
a llo"cd each unit to increase its emission rate bv another 250 Jh<;/dav. 

9 
122. Ormat has violated the Act and Rule 209-A bv constructing and ouerating each 10 

unit in the Onnat ComQiex without installing BACT or ohtaining emiss1on offsets. Om1a!' s II 

11 
O[!erations have resulted. and threaten to further resuiL in a net emission increase of air 

13 
contaminants, including VOCs, above levels allow> bv the Act. Therefore. Onnat is oru;rating a 

14 
nlam without a valid Qermit in violation of the Clean Air Act. 

IS 123. Onnat'~ violations of Rule 209-A are a violatiQn of a!] emission standard or 

16 limitation within the meaning of the Clean Air Act. This' iolation has been ongoing each and 

17 every day since the units were constructed. Qnnat i~ subi!<Ct to (l!,;nalties and injunctive relief for 
18 these violatiQns each and cverv day since March 17, 20 II. The violations will continue unless 
19 remedied b\ nn order from tiH:: Court. 

20 12-t. In addition, Om1at has recei,ed new ru;m1its for all Jour units since March 17, 
( F,ormaHed: Indent: Left: o•, Arst line: 0.5-

21 20 I I. For examQie, in 20 I J the Air District issued ATCs and PTOs 60 1-0-t-13 and 602-04-13 
22 for MP-1 Eastund MH WestU-nit-s-1-M-and ~00 re~otl<!ei-WI!-h-. 583-04-13 lor MP-ll and 575-04-
23 13 for PLES-1. Ormat violated Rule 209-A each time it obtained a new ATC because it f:Jiled to 

ecnif~ or incorrect!~ certified that all other stationaa source in the State owned bv Ormat were 
in com[!liance \\ith all auQiicablc emission limitations and standards under the Clean Air Act. 

26 
Rule 209-A.A.2. Because MP-1 l:asL MP-1 \\'est. MP-11. and PLES-1 all failed to imQiemcnt 

27 
nACT and offsets oursuant to 209-A.D, thev were not and are not in com(lliance with the Clean 28 
Air Act. Thus, -Ormat violated Rule 209-A when it obtained subseguc:nt ATCs while it owned 
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units in the State not in comuliance with Rule 209-A. 

125. Each dav that Om1at fails to COm[!h· with Rule 209-A is a Sc[!arate 'iolation of 
the Act. Each day that Ormat om; rates the Ormat Comulcx ulants without comulving with Rule 
209-A is a seQarate violation of the Act. Each violation and each day of violation constitutes a 
senarate 'iolation subject to uenalties. injunctive and declaratory relief. 

6 

SE\"E:'ITH CAUSE OF ACTI O)'. 7 Clean Air Act, 42 l J.S.C. §7604(a}- Violut ion of Rule 209-B (Proposin!.l, IO Oncrate1 and O[!erating, the :\IP-1, :\IP-11 and PLES-1 Facil ities Without Permits Reguircd By Law, Including llACT} 
8 

9 Oeclaraton and In junctive Relief, Civil Penalt ies 
Bv All Plninti({s Against All Defendants 10 

II 126. All of the above QaragraQhs are incorQornted herein by reference as if set forth 
12 again in full. 

t3 127. Ormat has violated Rule 209-B bY aQQiving for and obtaining PTOs from the 
14 

Air District to o~rate the air 12QIIutant emitting egui[!mcnt at the MP-1, MP-11 and PLES-1 
IS 

faci lities without obtaining an ATC ru;rmit(s}Qursuant to Rule 209-A. and without 
16 

irnulementing BACT and without obtaining emissions oiTscts. Rule 209-B.A.I. 
17 

128. ln2013. the Air District issued P IQs 601-04-13 and 602-04-13 for MP-1 rast IS 
and MP-1 \\'e~t+•RHs-1-00-tm~)O-re,t~~ ... 583-04-13 for MP-11. and 575-04-13 for PLES-19 
I. Prior to receiving a PTO and beginning to o~ratc the MP-11 and PLES-1 facilities. Ormat 20 

21 
was reguired to comnl~· with Rule 209-B. and Clean Air Act§ I 73(a}. 42 U.S.C. §7503(a}. 

22 
Because comnliance "ith Rule 2Q9-B is Qredicated Qn comnliancc Rule 209-/\, b~· lhi ling to 

23 
comQiy with Rule 209-A and install B/\CT for each Qlant. Because either M P-1 East or West 
could. therefore. oru;rate at a net emissions increase of250 lbs/dav. BACT and off.-;etting 

25 rcguirernents were triggered for both units under Rule 209-A. 

26 129. Ormat"s violations or Rule 209-R arc a violation of an emission standard or 
27 limitation within the meaning of the Clean Air Act. The violations are ongoing, and will 
28 continue unless remedied O\ an order from the Court. 
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130. Each day that Onnat fails to comply with Rule 209-B is a separate violation of 
the Act. Each da\ Lhat Ormat operates MP-ll and PLES-1 \\ ithout complyinl!. wi th Rule 209-B 
is a separate violation of the Act. Each 'iolation and each da\ of' iolation constitutes a separate 
violation suh ject to penalties. injunctive and declaratorY re lief. 

6 
PRAYER FOR RELIEF 

7 
\VI IEREFORE. Plaintiffs respectfully request that this Court grant the following relief: 8 
I. A declaration by this Court that Orrnal has violalcd I he Clean Air Act and the 9 

provisions of the California State Implementation Plan (SIP) kn0 \\11 as Rule 209-A and Rule 10 
209-B. 

I I 

2. A preliminary and permanent injunction, including a temporary restraining order, 12 

13 
to requi re Ormat to cease and desist from any further construction or operation of the Ormat 

I~ 
Complex and M -1 unless and until it fu lly complies with Rule 209-A and 209-B. 

IS 3. A preliminary and permanent injunction requiring Onnat to install Best Available 

16 Control Technology on its plants known as M-h-MP-1 Ea~l. MP-1 West, MP-11, and PLES-1. 

17 4. A preliminary and permanent inj unction requiring Onnat to obtain emission 
IS offsets to offset emissions generated by the plants known as M-1. MP-1 1 ast. Ml>-1 WcM, MP-
19 II , and PLES-1. 

20 5. An Order requiring the Defendants to pay civil penalties of $37,500 per day for 
21 each ' 'iolation of Rule 209-A and 209-B pursuant to Clean Air Act §304(a). 42 U.S.C. §7604(a). 
22 

23 

25 

26 

27 

28 

6. An award of $ 100,000 for beneficial mitigation projects to enhance the public 
health or environment in the community ncar the Ormat Cornplcx:-M-+, and/or I he GBV Air 
Basin pursuant to section 304(g) of the federal Clean Air Act. Such an award \\Ould mitigate, 
10 some degree. the harm to Plaintiffs and their members living. working. and recreating ncar 
the Onnat Cornplcx-i!ml-M-1 caused by Defendants' violations of the Clean Air Act. Plaintiffs 
respectfully request that the Court consult with lhc US EPA Adrninistrntor, or her designee, in 
selecting such projects. 
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25 

26 

27 

2& 

7. An Order requiring Om1a1 to take other appropriate actions to remedy, mitigate, 
or offset the harm to public health and the environment caused by the violations of the Act and 
District Rules alleged above. 

8. An award to Plaintiffs of its costs of litigation, including reasonable anomeys' and 
expert witness fees, as authorized by section 304(d) of the Clean Air Act, 42 U.S.C. §7604(d) 
and/or any other applicable provision(s) of state and/or federal law. 

9. All such other relief as this Court deems appropriate. 

Dated: May 12. 20 1 6J~:~ly 8, 2914 Respectfully Submitted, 

LOZEAUIDRURY LLP 

Is/ RichardT. Drury 
RichardT. Drury 
Counsel for Plaintiffs 

37 
FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND CIVLL 

PENALTIES 

( Formatted: Centered 



3 

6 

7 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

25 

26 

27 

28 

Exhibit A 

38 
I· IRST AMENDED COMPLAINT FOR DECLARJ\ TORY AND INJUNCTIVE RELIEF AND CIVIL 

PENALTIES 

( Formatted: Font: 24 pt. Bold 

( Formatted : Centered, Tab stops: 0.76", Lelt 

{ Formatted: Centered 



6 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

2 1 

21 

23 

24 

25 

26 

27 

28 

Exhibit B 

39 
I; IRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE REI.IEF AND CIVIL 

PENALTIES 

{ Formatted: Font: 24 pt, Bold 


